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Attached is a Motion for Judicial Notice of Supplemental Authority on behalf of
AT&T Communications of the Mountain States, Inc. regarding the above referenced
matter.
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are B. Trilby --~ ., .
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cc: Certificate of Service

p



I

BEFORE THE ARIZONA CORPORAATION COMMISSION

JIM IRVIN
Chairman
CARL J. KUNASEK
Commissioner
RENZ D. JENNINGS
Commissioner

IN THE MATTER OF THE PETITION OF
MCIMETRO ACCESS TRANSMISSION
SERVICES, INC. FOR ARBITRATION
OF INTERCONNECTION RATES,
TERMS, AND CONDITIONS
PURSUANT TO 47 U.S.C. §252(b) OF
THE TELECOMMUNICATIONS ACT
OF 1996.

)
)
)
)
)
)
)
)

DOCKET no. T-03175A-96-0479
DOCKETno. T-01051B-96-0479

DOCKETNO. T-02428A-96-0417
DOCKET no. T-01051B-96-0417

IN THE MATTER OF THE PETITION
OF AT&T COMMUNICATIONS OF
THE MOUNTAIN STATES, INC. FOR
ARBITRATION OF
INTERCONNECTION RATES, TERMS
AND CONDITIONS WITH U s WEST
COMMUTE~NCATIONS, INC.
PURSUANT TO 47 U.S.C. §252(b) OF
THE TELECOMMUNICATIONS ACT
OF 1996

)
)
)
)
)
)
)
)
)
)

AT&T'S MOTION FOR JUDICIAL
NOTICE OF SUPPLEMENTAL
AUTHORITY

On October 24, 1997, U S WEST Communications, Inc. ("U S WEST") requested that

the Arizona Corporation Commission ("Commission") relieve U S WEST of certain obligations

under the interconnection agreement entered into with AT&T Communications of the Mountain

States, Inc. ("AT&T") and MCIMetro Access Transmission Services, Inc. ("MCI") and that the

Commission modify the interconnection agreements to indicate a change in U S WESTs

obligations regarding combinations of unbundled network elements. AT&T tiled a response to

the U S WEST request on November 6, 1997.
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On November 20, 1997, AT&T filed a request that the Commission take judicial notice

of a November 6, 1997 order of the Minnesota Public Utilities Commission in which it rejected

GTE of Minnesota's claim that its approved interconnection agreement must be revised based on

the Eighth Circuit Court of Appeals decision.

On February 12, 1998, AT&T filed a request that the Commission take judicial notice of

a January 28, 1998 order of the Michigan Public Service Commission which supported the

principle advanced by AT&T in its November 6, 1997 Filing that this Commission has

independent authority under state law to require U S WEST to provide unbundled network

elements in combinations as currently required by the AT&T interconnection agreement.

In the intervening period, several state commissions have issued rulings which also

support the principle advanced by AT&T in its November 6, 1997 f il ing. Specifically, a

February 18, 1998 decision of the Colorado Commission held that state commissions are not

preempted from ordering combinations of network elements under state law (attachment 1). A

March 18, 1998 decision by the Massachusetts Commission also determined that state law was

not preempted by the decision of the Eighth Circuit Court (attachment 2). A November 2, 1997

decision of the Texas Commission also determined that Eighth Circuit decisions did not require

the revision of arbitration agreements on combinations issues (attachment 3). In a February 23,

1998 order denying reconsideration, the Minnesota Commission put forth the opinion that the

Eighth Circuit Court did not intend to impact the already-made decisions of state commissions or

to alter the substantive terms of existing interconnection agreements (attachment 4).

Further, in a December 1, 1997 order, the Idaho Commission found that it would not be

prudent to disturb the arbitrator's decision on combinations despite the Eighth Circuit Court

decisions (attachment 5). In its December 23, 1997 order, the Missouri Commission found that



J 1 4

the Eighth Circuit Court decisions did not necessitate changes in existing arbitration agreements

(attachment 6). In a November 6, 1997 order, the Ohio Commission held that the Eighth Circuit

Court decisions did not preclude ordering terms and conditions based on state law (attachment 7).

Finally, the Oregon Commission in a January 9, 1998 order found that the Eighth Circuit Court

decisions did not compel a relitigation of the terms of the interconnection agreement (attachment

8).

AT&T requests that the Commission take judicial notice of the aforementioned decisions.

RESPECTFULLY SUBMITTED this 15th day of May, 1998.

AT&T Communications of the
Mountain States, Inc.

4 7 C

ry B. Libby
Maria Arias-Chapleau
AT&T
1875 Lawrence St., Suite 1575
Denver, CO 80202
(303)298-6508

I0/4
By:

!

Joan S. Burke
Andrew D. Hurwitz
Osborn Maledon, P.A.
2929 N. Central Ave., 21st Floor
Post Office Box 36379
Phoenix, AZ 85067-6379
(602) 207-1288
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CERTIFICATE OF SERVICE

I hereby certify that the original and 10 copies of a Motion for Judicial Notice of
Supplemental Authority on behalf of AT&T Communications of the Mountain States, Inc.,
regarding Docket Nos. T-03175A-96-0479, T-0105113-96-0479, T-02428A-96-0417 and
T-01051B-96-0417 were hand delivered on this 15"' day of May, 1998, to:

Arizona Corporation Commission
Docket Control - Utilities Division
1200 West Washington Street
Phoenix, AZ 85007

and a the and correct copy was hand delivered on this 15"' day of May, 1998, to:

Paul Bullis, Esq.
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Ray Williamson
Acting Director
Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

and four (4) true and correct copies were hand delivered on this 15th day of May, 1998, to:

Mr. Jerry L. Rudibaugh
Chief Hearing Officer
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was sent via United States Mail, postage prepaid, on this 15"' day of
May, 1998, to:

William Ojile, Jr., Esq.
U S WEST Communications, Inc.
1801 California Street, Suite 5100
Denver, CO 80202

Thomas F. Dixon, Jr., Esq.
MCI Telecommunications Corporation
707 17"' Street, Suite 3900
Denver, CO 80202

Thomas H. Campbell, Esq.
Lewis and Rock, LLP
40 North Central Avenue
Phoenix, AZ 85004

Timothy Berg, Esq.
Fennemore Craig, P.C.
3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012-2913

Joan S. Burke, Esq.
Osborn Macedon, P.A.
2929 North Central Avenue, 21" Floor
p. o. Box 36379
Phoenix, AZ 85067-6379

Maureen Arnold
Director - Regulatory Matters
U S WEST Communications, Inc.
3033 North Third Street, Room 1010
Phoenix, AZ 85012

I.
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ATTACHMENT 1

Decision No- C98-267

BEFORE THE PUBLIC UTILITIES cow.1ssIon OF THE STATE OF COLORADO

8€€<F NO. 96S-33lTT

la

RE.: THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED
EY u S WEST COMMUNICATIONS. INC. WITH ADVICE LETTER NO. 2617,
REGARDING TARIFFS FOR rn'rBRcox~n4£c1Ion, LOCAL 'rzn141nA'r10u.
UNEUNDLING AND RESALE QEVSERVICES I

DECISION REGARDING cowxIsszou AUTHORITY TO
REQUIRE cotmznarrow OF ruzwonx st.zr¢.rtrs

Mailed Date:
Adopted Date:

March 13, 1998
February 18, 1998

BY THE COMMISSION
4.3

A. statement

In prior orders in this suspension docket# uh had

o:¢ ere$ U S WEST Communications, Inc . ("US34C" o r "cor\.pan "
I tO

combine netvorX elements for competing local exchange c a r r ' e r s

("CL£ Cs") o r d e r i n g s e r v i c e i n  t h i s  m a n n e r . I n r e s p on s e  t o the

c o o : t ' s  d e c i s i o n  i n I owa  U t i l i t i e s  B oa r d  v .  F .  C . C . 1 120 F .  Bd  75°

4

3
vs

1

.¢f3{!:! •

x A.s indicated in the captzian, this case concern: U S was:
C-ara.-nunieatiehs. I n e . ' s  p ro p o s  m i  p a k m a n e n c  t a r i f f :  t o :  t h e  p ro v i s i o n  e t  ce r t a in
a¢rv'ces (£.¢.. incexconnection, local termination, unbundling, and resale) to
eorapetinq. local exchange carriers. Generally, this proceeding concerns
°bli9ation.s imposed upon the' company by the Telecoxnuunications Act of 1996 and
as (8-15-501 es seq., c.n.s.
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(Sth Ci". l 997) however,2
I we res c i n ded that requ i rement , but

orde r ed  u swc to f i l e a d d i t i o n a l proposed t a r i f f s i n t h i s p w -

feed ing ind i cate*ng how i i :  i n to"ded to make unbundled network e l e -

mer i t s  ava i l ab l e to CLECS 4 USWC made that *tiling as directed. As

par t o* their response to the Company's proposals, Arm commu-

fictions of the Mountain States, Inc . ("ATaT") I and Sprint: Com-

munications Company L. p. ("Sprint") suggested *hat, notwithstand-

in the Eighth Circuit Coir:'s ruling, the Co:=1m's.si<:n P0$5€5S&5

authority under State law to order USWC to combine network ele-

merits CL"Cs I I n Decision no. C98-47 (Mailed Data of

January 20, 1998.) I we set the Company' s n e w  p r o p o s e d  t a r i ' ° s  f o r

hearing and directed that interested parties file briefs address-

in "he Corr.mission's authority under State law to order uswc, as

par t o f its interconnection and unbundling obligations, t o com-

Hine network elements for co1:xpet'tors.

2. u s w c  f i l e d  a  b r i e f cm t h e i s s u e . In addition,

ATE-T, Sprint , }~£CImetro Access Transmit s ion S e r v i c e s , Inc.

Te lepor t  commun icat i ons  Group, I n c . , and WorldCom, I n c . ( c o l l e c -

l i v e l y  " t h e  C L E C s " ) , f i l e d  t h e i r  J o i n t  B r ' e t  i n  t h i s  m a t t e r . AS

expected.. uswc contends that commission does not possessthe

authority to order the Company to combine network elements for

CLECs; the CLECS suggest that we do. Now being duly advised in

the premises, we determine that the Commission is empowered under

z I n Iowa Lrci l i r ies 8oa.t.-d, the Cosxzt. ruled Char., under the telecomuni-
cations Act of 1996. the Federal cauzzzunicatians conuniaaiorx lacked authority to
order 'ncurrbenc local exchange carrier: to combine network elgmentzs for CLEC: .

...<~ :~<.,

for

2
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State law to require USWC to combine network elements for com-

petltzcrs as par: o f obligations as a n incumbent local

exchange Carrie* ("ILEC"l,'

Discuss'on

Federal Preemption of State Law

The primary contention of uswc is that the

Te1e¢ :ommun'cations Act of 1996 ("Act:"),'  as interpreted in Iowa

Uci l i c ies  Eward, proh ib i t s the Commission from requir ing i t  to

combine network elements for competitors. In Iowa U t i l i t i e s

Board the court: vacated a Federal communications Commission

("FCC"} rule which imposed upon incumbents a duty to combine net:-

work -elements for CLECS. based upon the provisions of 47 U.S.C.

§ 251(c) (3) That statute, in part, imposes upon ILE Cs such as

`sZul I uswc the duty:

[Rio provide, to any requesting tele'cor:.mur.ications
carrier for the provision of a telecommunications serv-
ice, nondiscrixninatory access to network elements cm an
unbundled basis at any technically feasible 'point on
rates, terms, and conditions that: 'are just, reasonable,
and nondiscrizuinatory in accordance with the terms and
conditions of the agreement and the requirements of
this .section and section 252 of this title. An incum-
bent local exchange carrier shall provide such
unbundled network elements in a manner that allows
requesting carriers to combine such elements in order
to provide such telecommunications service.

: The propriety at such A
upon f actual determination: to be made based upon the hazing on usHer's
proposals. Accorsiingly, we do not De¢ ide here whether the
required to combine network elemenca for CLErc .

N a Stan. 56 (codified ac various sections cf

xequiremenc is, as explained infra, dependent-_
neo

company wi'l be

4 Pub. L. No.. 104-104.
Title 41, United Stztea Code!

B.

a .



(Emphasis added.) The Eiqh*h Circuit interpreted § 2:l(c:) (3) I

a t  t i c u l a r l the  l as t  s en tence , as'pr:e(:"udir.g the FCC from levy-

in a duty on ILECS to do the ac*ual combin g o elements

competitors. See Iowa Utilities Board, page 8`-3.

b . uswc , i n rel iance upon th i s ru l i ng , 8tQu€s

that the Act \ \ 'orbits" a State acquirement that I~LECs comb'ne

network elements fs: competitors. AccorcVng to the Company, such

a requirement wou"d contravene the Act's intent t o implement

competition in the leal exchange market through the alternative

mechanisms of unburxdling of network elements 88d resale. I n

USWC's view, a requi.rcc=:.ent that it combine Network elements for

CLECs would, as found by the 'Eighth circuit with respect to the

FCC rule. "obl i terate"  the dist inct ion between resale and access

to  network elements. such a rule. the Company contends, is pre-

erupted by the Act.

c . Recognizing that the Act preserved state

authority to prescr ibe access and interconnect ion obl igat ions to*

local exchange carters (see dis¢uss"'on infra) uswc contends that

any such Scathe requirement must be consistent with the Act, espe-

cial1.y as interpreted Hy the Eighth circuit. The Act, according

to the Company, prohibits any requirement that incumbents combine

network elements for competitors. Therefore, a Commission deck»

.Zion mandating that USWC combine network elements for CLECs would

be "in direct confl ict with the Ac: as construed by the Eighth

Circuit I ll USWC Brief. page 2.

o

4.

for



we disagree with these arguments I n the

first place, to Pu* the Eighth Circuit Court's decision in con-

text, we note that the pro:eed'ng be"ore the Court concerned *he

validity of FCC rules and the nature o' FCC authority under the

Act. To the extent the Court generally commented upon State

authority t o establish access and interconnection obligations

under the Act--this issue arose in the course at the _Coir t's

invalidation of the FCC's attempts to preempt; State pol'cies

(Iowa Utilities Eward, pages 806-07)~~the Court observed that the

states retain independent power to adapt access and interconnect

son requirements. See discussion below.

e . As stated above, uswc: argues the* any state

requirement that incumbents combine network elements for com-

pecitcrs is preempted key the Act, particularly the provis'ons of

§ 251(c) (3) Stack law is preempted if that law actually con-

flints with Federal law, or if Fedora' law so thoroughly occupies

a  l eg i s l a t i ve  f i e l d  as to make reasonable the inference that

Congress left no room for the States to supplement it. Cipollone
v . Liggett Group, Inc., 112 s.cc. 2608. a c 2617. In this

instance .(i.e.. , on the question as to whether the Commission is

empowered to order USWC to combine network elements for com-

petzitors) , we agree with the CLE-:Cs that the Act: is not intended

to preempt StaCe.law.

f . Notably, § 251 (d) (3) expressly provides :

(Si Preservation of state access regulations--In
prescribing- and enforcing regulations t:o implement the

d.

5
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requirements of this section, the Commission
preclude. the enforcement of any regulation,
policy of a State commission that--

shall not
O"°C18tI or

(A) establishes access and interconnection ob'iaa-
tions or local exchange carriers;

(Bl
section;

as consistent tilth the reculrements of *his
and

(C) does not su.bs"antial1y prevent implementation
of the requirements of this section and the purposes of'
this part.

Fur thee, §§ 26l(b-c) of the Act state:

lb) Existing State regulations--nothing in this
shall be construed to prohibit any State commission
from enforcing regulations prescribed prior to Febru-
ary 8. 1996. or from prescribing regulations after such
date of enactment. in fulfilling the requirements of
this par t, i f such regulations are not inconsistent
wt th the provisions of this part. -

par t

(cl Additional state requirements--Nothing in this part
precludes a state from imposing requirements on a tele-
caxtununications carrier for intrastate services that are
necessary to fur thee competition in of
telephone exchange service or exchange access, as long
as the State'~s requirements are 'not inconsistent with
this part or the ComL':\iss1on's regulations to implement
this part

the Provision

These provisions make clear that congress, in the Act, did not

intend to preempt state adoption and info-cement of access and

interconnection requirements to apply to ILE Cs such as uswc.

g. According to the above provisions, State-

We

disagree.

imposed access or interconnection policies need only be "con-

sistent with" the Act. In this case, uswc contends that a state

requirement that: it combine network e1ez:1ent's would be incon-

sistent with -the Act as interpreted by the Eighth Circuit.

itself, in interpretingThe Court § 251 (d) (31I

6
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observed that, " I t  i s  en t i r e l y  po ss i b l e  f o r  a  s t a t e  i n t e r connec-

t*on or access regulat ion, order or policy t o vary from a spe-
<:1f1:: FCC regulation and yet be consisted" with the ove*a:c'-ina

terms of l section. 251 and not: subst:ant4 a1ly 'prevent the lnzrzle-

mentat*'on of sect ion 251 or Par t  I I Sr Iowa Ut1li*ies card, a t

806. "h is observat ion is in  keeping with our conclusion that the

tem "consistent  with" does not require that States implement the
identical regulatory po l i c i e s as w i l l p reva i l at the Federal

level . See Environmental Defense Fund, Inc. v, E.? .A. 82v F.3d
451 (D.C. Cir. 1996) ("consistent  wi th" d:>es no t require exact

9
correspondence. but only congruity o r compatibility): Roanoke

Hemori a l Hosni tale v . Kent ay, 352 S.E.2d 525 (Va. App- 1987)

( " c o n s l s t e n :  w i t h "  d o e s  n o t  me a n  e xa c t l y  a ' i k e ,  b u t  i n s t e a d means

"in harmony with" "holding to the same principles" or "in general

agreement with").

h. The premise of uS%4C's argument the* the Com-

mission may no t adopt a po l icy requir 'ng incumbents to combine

network elements for CLECs is that the Act, as interpreted by the

E i gh t h  c i r cu i t , abso lu te ly  proh ib i t s ILE Cs from doing the com-

h i r i n g cf elements for competitors 4 This premise is not sup-
par*ed by  the  Act o r  t h e  Co u r t ' s dec is ion . For €XamlJ1€¢ the
court did not hold that incurnberzts may not voluntarily agree to

combine network elements for CLECs: nor did the court hold that

the combining of network ¢*ement:s by an incumbent would be

unlawful _ The Court's rul ing with respect to this issue was
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simply that the FCC could not compel ILE Cs to con-.bine network

elemews f Cr CLECS under the Act. We note that requiring USNC to

do the combining of elements (assuming such a policy is permitted

oncer State law] may very well be consistent with the intent: o"

the Act t o promote competition. See* Iowa U t i l i t i e s Board,

page 816 (one purpose of .Cha Act: is to expedite the  ' int roduct ion

o*' pervasive competition in¢0 the l ocal &Xch8I1u8 2-_\aVk8[} In

t*is event, a state requ4 recent that the company combine network

e'ements for CLECS would be consistent with the Act, Therefore,

we determine that Federal law does not preempt a Commission
:equxrement that uswc combine network elements for competitors .

Q 2. Commission Authority Under state Law

Having decided that Federal law does not pre-

amp: a State policy regarding the combination of network ele-

1"KL€z°Ats, we must def.ermine whether the Co:nmiss'on, in fact , pos-

senses authority under Coloreds law to adopt such a policy.

suggests that State law does not permit the Comnmissicn to require
uswc

incumbents to combine network elements for competitors.
The

CLECS contend that a number of provisions under Colorado law

grant the Conunisszon authority to adopt such a requirement.

8
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A

b. We find that State law provides the Commis-

Zion broad authority to review network use and interconnection in

the competitive market . The Joint Brief correctly points out

that the Commission possesses comprehensive authority to regulate

the ra'°es, terms. and conditions of services provided by ILE Cs

such as uswc. For example, § 40_3~102, C.P..S.l pwvides:

l*

The power and authority is hereby vested in the
public utilities commission of the state of Colorado
and it is hereby made its duty to adopt all Necessary
rates, charges, and regulations co govern and regulate
all rates. charges, and tariffs of every public utility
of this state to correct abuses: to prevent unjust dis-
criminations and extortions in the rates, charges, and
tariffs of such public utilities of this state: to
generally supervise and regu1a*e every public utility
in this state: and to do all things.
cally designated in articles 1 to 7 of this title or in
addition thereto, which are necessary or convenient in
the exercise of such power, and to enforce the same by
the penalties provided in said articles through proper
courts having jurisdiction....

whether specifi-

we point out that the present case is an

investigation and suspension docket conducted by the Commission

pursuant to the provisions of § 40-6-in¢ C.R.S.'

c .

That statute

states that whenever the Commission conducts a hearing under its

s I n s 40-15-¢03(2l(ql(II), C.R.S.,
Cory-miaéion to conduct pre-ceedinqs, under <5
telecommunications carrier chat. will provide
functions, 'nth-connection. services fa: resale.

the Legislature directed the
40-6-'11, C.R.5., for each

unbundlcci f abilities or
or local number portability.
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1

1

provisions, 4 I the commission shal=l e f r a b l i s h the r a t e s I

f ares, t o l l s I r e n t a l s , charges, c l a s s i f i c a t ' o n s , con t rac ts , p r a c -

rices I r u l e s , o r regulations 4 weigh i~ finds just and rea

solvable 1 l l Accord § 40-3-111 C.R-S. (the commission,I of tar hear-

may determine the jus reasonable, o r sufficient rates,

'a:es. tolls. rentals, c1;arges, ru'es, regulations, practices. -or

c o n t r a c t t o b& observed by any public utility) 4
I § 40-4-101,

C.R.S. (Commission shall prescribe rules and regulations for the

per'c>rnance of any service 'furnished or supplied by any publ' c

utility). Finally. we conclude that, to the extent we determine

it is necessary for USWC to cotfibine network elements for com-

Iv peti tors in order to promote competition in the local exchange

market, such a directive to the Company would be consistent with

the Legislative intent set for Rh in 5 40-15-101, et: seq., C.R.$.

d. For these reasons, we conclude that State law

empowers us to order USWC to combine network elements for CLECS

if appropriate. whether such an order is proper depends upon the

f actual investigation presently being conducted i N this case •
For example, the CLECS i n their Joint Brief contend that the

Comparxy' s. proposed method of qivinq access to Ne"work elements to

competitors the S POT frame proposal) i s discriminatory.

unjust, and unreasonable. This suggestion constitutes a factual

assertion which must be considered in light -of the evidentiary

hearing. We will issue further orders on this question in light;

of the evidence presented at: hearing.

.I

10
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II I ORDER

\

A. The Conrnissiorz Orders That:

we determine that the Teleconuzxunications Act of

1996 does not preempt commission author'ty under State 1 aw co

order U S WEST Communications, Inc., to €O!'Z`_b 4 118 network elements

for competing local exchange carriers.

2. we further determine that: the Commission is empow-

red under State law to order U S WEST Communications, Inc., in

this docket, to combine network elements for competing loco'

exchange carriers. if we determine that such a requirement is

necessary and appropriate .

4 'a This Order: is effective upon its mailed Date.

B. ADOPTED IN comIssIotrzxzs' WEEKLY MEETING
February 18, 1998.

l l I A 1. )

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

ROBERT J. HIX

ATTEST: A TRUE COPY R. BRENT ALLDERFER

¢ Cozzunissioners

Bruce n."'sm1ch
Did-ec*cor

4-30)-94I$ SIONER VINCENT MAJKOWSKI
ABSENT

11
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ATTACHMENT 2
J

8112 Glummnlxmealtlq ii iKH85§ad;u5sHs

DEPARTMENT OF PUBLIC UTILITIES

march 199813,

D.P.UJD.T.E. 96.73/74. 96-75. 96-80/31, 96-83. 96-94'Phasc 4-18

Consolidated Pcddorvs of New England Telephone and Telegraph Company d/b/x Hell
Allazuic-Massachusnus.Tdepor: Communications Group. Inn., Brooks Fiber
Communicafioé s. AT8<T Communicxduns .,r Now Rngbnrf_ Inc..MCI Cnnmvm'n~.a¢l<»..a
Company, 'and Spritz Coznmunicaduns Cnmpuay, :..l>.. pursuant ro Scion2'2(b) ct' the
Tckeommunicuduns Aux u( 1996. for urbfuzdou of inlcrcosuaattiosx agrccmcuubczwccu Ba!
Atlantic-Massachusetu and the aforcm¢u1i0xw1 companies.

AppEA1zAncss.- Bruce. P. Bcauscjour, Esq,
185 Franklin Street. Room 1403
Boston. MA 01107

-nad-

Raven N. wcriiu, Esq.
K»==z2n. Wedin 8: Pabian, LLP
21 Cusmru House Saw
Boanna, MA 62110

FOR: NEW ENGLAND Tr€!.spuonR &
TELBGRAPII COMPANY O/B/ABELL
ATLANTIC-MASSACHUSETTS
u a n m

scam 1. Roland. Psi.
Roland, Fog cl. Knhlcnz & Carr. LLP
1 Caiumbia Place
Albany, New York 12207

- gud-

I

.
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Paul Kourcupas. E94-
David Hired'\. Esq.
R¢gu!axory.AfFairs
H33 Zlsz Sauer. N-W.. Suite too
2 Ufqaxe Centre
Washington. DC 20836

FOR' TEL-EPORT COMM UNICATIONS GROUP.

INC. .
. fcpigioncr

`Toda 1. Skin, BQ.
za55 02: unausman Drive
Grand Rapids. M l 4 9 5 M 1 2 w

POR: BROOKS FIBER COMMUNICATIONS OF
MASSACHUSEITS. INC.
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INTRODUCTTQN

This Under concerns an arbirradon proceeding held pursuant ro the

'l'cle¢:ornmunic:uions Act of l996'("!l\e Ac¢"). 47 U.S.C. § 252. The proceeding Isa

curlwlidated arbitration bexwccn New England Telephone and Telegraph Cnmpzmy, dlbla

Bell Atlantic ('B=Il Arlanlic'. formerly 'NYNIEJ¢") and its wmpcsizwra, AT&'.r

Communications of New En5lan4 ("AT&T"), Brooks Fiber Communication.: of

Massachusetts. Inc. ("Brocl=s Fiber'). MCI Tckcnmmunicuinns Cnrporatirm ('MCI').

Spain: cnmmuuicadons Company L.P. ("Spam'). any! Tclspon Cnmmuraicazions Gma.p_ Inc.

cTcG'>.

On December 4_ 1996. the Ikpanmctll Ni Public Uzilicics (now, DqaammarU of

Tclecommunicaxions and Bwsr. or "Dcpanmcn¢') Baud an cider in thus proceeding

(°?\1a=¢ 4 Or4er" > whiclz Sc: furry cur rulings with ugzéd Ru the metlwd no be uM by Bell

Ananrlc in carrying out local element. long-run, incremental we ("TELRlc") studies to

llezermine :lm prim m be charged by Bell Atlantic no competing local exchange cam'c:x

I"cL£C$') for the use or unbundled network elanznls ¢ ° unl1='° » .' 'nm Uqsmmml fnlluwunl

the method sex rank Hy the Federal Comuzwnkadnns Commisslvn (° FCC.') in is Firs: Rnporl

and Oder ¢ l=c=4 August s. t996 (1 ma '  fmpmlfp ln  Oder). (A compznian urdu. due

' Phase z offer. see forth our rulings withmad to Me wholesale dimoum no be applied no

<

~*.»

I

1.

41 u.s.c. § 153 def ines nee wM damn: as 'a facility or equipment use Sn sh:
pruvkian Rf 1 rntneommuaiendan; .14l'vice." 47 u.s.c. § 2al.(c)(3) obligates
incumbent local cxcMnge carrkrs to provide acres: so network etemenrs on an
unhundld bast: so any f¢4u»:snD9 zclceommunicaxions carrier. subjccuo ccnain
canditions- '

i
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Me purchase Hy CLE£'l of NYMEX rdiil services..) On February 5. 1997. in response so

motions liar darilicalion, rccalculelion. and rccoxuideuuion, :he Depanmem issuer! A second

Myer ('Phi$¢  4-A Of4=r') with regard to the TELRIC syndics and directed Bell Atlantic m

suhmlr cos: studies in compliance wiz shit Order. Mos: aspects Rf :her 'IHLRIC compliance

filing (and all page Er she compliance filing wish regard no resold services) were approved Hy

the Dcyurluicul on may 2. 1997 (These 2-14 4-8 1')pt1cr'). and me remaining aspects of due

TELRIC compliance filing were approved on June 21, 1997 f'Phas¢ 4-D 0nicf°'). As pan

of' this mnsolidared arbitration pwcccfiing. the Deparlmenx is currently reviewing a number

of athcr TELRIC studies' suhrnklcd by Bell Arlanzic. :hose felalezl so Wllocalinn. dar'-4 Iibcr.

man-recuzrixxs charges for rc-.sold services and UNA, .inn 4>pex-.nion support .systems{'OSS')

for ncaokl service m14 Uz4Es.

in November 18. 1997. Bell Atlantic informed the Depanmem: by leper that it was

wixhdnwing one rare element - the customer interface panel ("CIP") - from its coliacauion

cos: Andy. The CIP is I digital cross-connect panel :her was so have been offered lay Bell

Arlcnliu Ru canny inclivizlual UNE: m each nrhez al ¢?.=eir§¢a by a CLEC. in in lcuer. Neo

Arlinda amened than in liglu or zoccm 4»¢¢illcn¢ by Me Unwell=d_$lale$ Calm al' Appeals for

me Eighth Clrcuix vane Eighth Clnaalt Decision")=. the Cuupany was ms required so

combine UNE; on bebalt at competing carriers and that it rlumfnre reclined w do so.

ATa¢T and Sprint. on November 21 and 25. 1997. respeeflvelr- nsnondecl la ll¢1l Alan:ic's

: w e Uzililics Md. =¢ el- p=0fhw- v. Fwsrat ¢¢afx\fHw\i¢:a¢I¢ ¢w Co rvmiwfnn-
umm Stale; cf Amcrgcn, Re4wf4cnr:. 120 F.3d 753 (8811 Cir., July ms, mov, as
amended an rehearing on Ocher 14. 1997) (1997).
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I

lesser arguing rh=u_ nonwirr-srarwing do Eighth Cit viz Decision, Bell Adandc should be

requir¢<1 no offer cnrnbinalkmi oF..UN'l8s in Massacfxueelms.

On December 16. 1997, the Dcpamucnt hid an evidentiary hearing in fncxs

¢nn¢¢ming Lhc logistical Md technical astnecxs of how a CLEC wnnkl order and haw Bell

Atlantic wnnld provide unenmhltwl UNE= and how loc CLEC would urnuagc for the

eumbinadun of chose unuwmbiuea UNES (Tr. 20, as 34-35). Bell Adamic prcscmed Amy

Stern. dirccwr Rf product d¢velopment to: Bet! Allamic wholesale services (Tr. 25. 2: 7-

126). AT&T presented Robert v. Falcons. division manager. local Scrvivacs division (Tr.

25, an 12m58).

Initial briefs were filed Hy Real Arlinda, AT.¢¢.t. MCI. and Sprint on January 9,

199s. Reply brief: wen Md by thos: parties on January 16. 19953

f
3 Rx.

1h¢ panic: raise :we lv.pes of arguments. The first k whcchcr rho mu: has been

preempted by Me Eighth Clrcuic Declsicn from requiring Bell Atlantic to offer USE

cnmblaadons. The second is whzzha. 'm light of Be!! Arlan fs agrecmem ro nffm: UNE

comblmati¢m.< in ezrli¢r sages of the Iacerconnwim nega\iali\n\¢. h Is no iwnlnwtnnily

hmm by shut agrumem. nalwithswnnUing the Bigtuh Chunk fn'-iiSlon. |

nu;  pnauamrrxow 'qugsruau

A. Poshisns of the Parti¢s

Bell Aclgndc Go: nom: that Me Fsgmm Cixcuic found xhzg ch: ICC's rule requiring

incumbent local exchange cumpanks ("ILEC") lo l!colllbil\¢ num "~".=nn¢¢ be squnrod with

* . Bunks Fiber and Tdepon aid not me briefs in this under.
*.

I

Q
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die terms Ur sunsecdon zsucxs; [of Tb: Ac:l.' and mat a ml : which pmhibirs an ILEC,

such as Real Atlantic. from scparatiimg UNE: than it may currcndy comblnefis contrary lo"

Thx: same subsection. While Bolt Atlantic fecngniwcs that a stare may impose inierconnrznion

requirement.: an an ILEC die are inc .iqaeeitically mcruiunedin :he Ar.l. u 6u~dh¢r neut Mai

subsection 26I<¢.) Rf eh. Ac: pmvidu :has such sun: requirements cannon Up incunsiszem with

the Acc or wish the FCC° s regulations to lmplanenl the Act. Becxusc ¢h¢ Coin has found

Nor an FCC quinluem Eu offer combined UNF: 'cannot be squared wirJl` and 'is contrary

ro' sh¢ rcquircmcms of Salton 251. Bell MArianna: a ns therefor: :has any attempt by ¢h¢

srzne in order such a requirement would likewise be inconsistent with the Ac! (Bell Axlanxic

lniu'al Brief oz 11-12).

Boll Atlantic funhu argue that the CLBCs cannot a d: mm Eighth circuit Decision

couatetally before :Ne Depzruntnl and #why seek. in essence, 1.o tcimpose unlawful FCC

rules. in argues tea.: ax: sppmprianc fotvm for xvzvicw of the Eighdx Cinaail's Decision and

this issue is the Supreme Court. Ball Allamic suns :has av: docxrlrn ox' collateral cswvncl

nr issue preclusion is slain and auolicahle in xhk ximusian. lm mms the: AT&T, MCI.

Sprint, aMSea Adande Were all pmiea no an Eaghnh quam pfmaeeding. sad Una: Conn has

Issued a valid mm: judgment 4e¢idk\¢ Me qucsxbn of law surmundids she ltcnmbinuian of

UNF.4. 'Thu decisiax. argues Bal AUuuic, Is binding on !i\¢4\¢ paid. and they shouts! be

pnedudad from rclizigacing this Issue in me mp: of attaining ea incnmsiswu decision in

axuathcr forum 01. nr ll-13). Bell Amanda argues ow ow l=J;l» ¢f~ Circuit awisuan cm Sm-tk:

down the FCC'x Mir-s is equally applicable w a S1uel.1 auanpr ro huposn the same

l
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ncquirtmcms hccausc m¢ mies. in wharcver j u rivd k::io n_ are cone-ary to in-¢ Ac( (Boil

Adantié Reply Brief al 1>. ` .

The CLIniCs in this C2$c argue :her :he Daparrmenr has :he auzhorily to muire Hell

Adandc to offer combined UNEs pursuant in snare law. Sprint. for example. Ergun; than the

Eighth Circuit Deddun confirms :he anrhariay Ur Use ram m dcciae me issue of UNE

combinations. noting ma: Nu: Conn rccognizad :hat 'Congress inacndcd Ia preserve the

s\au=°s ¢radici<Jnal auuhurigy m regulate knoll lelephonc markets ... Sc long as the scale oaks

are consiszznt with the rcquiremenu of :action 251 and do no: .suhslandally prevent du:

implcmcnxaxioo of :he section 25) or :he puqaoses at Par: II* Rf the At: (Sprint Initial Bri=f

at 6). Sprint tixrdw- names :ha the Elghzh Cin:» it ruling was more nun-uw :Han Mac as-gun

Br .Ball AUauuic. 'nm ring, argues Sprint, was a fmellng aim regard no an FCC fun. and

was ram a. ruling on whether any scare-imposed aquisemcnr that tizrghers :he pau-competitive

policies Rf | stare la consigner with the Act (Sparing Reply Brief an 2-4).

A'l'&T offers similar ltlllllldlli. The Gnnnnanv M185 that the Eighth Cir¢~.lli\'s ruling

ncnanling UNE go;-nhimuinns dull only Vida a pal-raw queszicn al federal law, wllcdzur the

FCC had :he audlnlity under (hr: Wt 10 require XLECS tO provide USE Isombinationi. I t

#flaw Chu: no qiavlsdoa ml' state regulatory uuhnNly was Ar issue in sh- lishfh Cil41-if

llessislvn- Thu Conn laid mt have heron Lr.. and dnmfere did act rule in. any :Hans by

safes aedng pursuant no sure law to impose obligations on lLF.Cs beyond those providlnl l*Y

Saudcm 2.11 of the Ant. In Ba. noella AT-fl-.T, mils Gaur was explicit 'm :aclznawlcdging this

fan. leaving 'iv anolhur day any Aezcnhiuauion of whlxhcf a spcclnc scale access or
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l

interconnection regulation is inenqsisrent with :ho Section251 or subsnmixlly prevcms We

implcmcmnlion of Seczinn 251 at Part ll' (AT&.T Initial Brief so 13-14, cidpg Iowa Utilities

Wm. [20 t:.3a X( gov, n.27).

A'f&.T asks us to rococnize lhnr Rd! Atlantic is ml xlrguirlg thru. the provision al'

USE eomlainadaas is ilhgnu mlhcf 8cn AUamic is arguing mar ea is bcyunc Me authority or

any sure or fcacrai rrglllazor to require in no provide such cnmbiniuions when Ir dues no:

dwos¢ to do so. This position. says AT&T, is urmupponud by etc Ac: or :he Eighth

6
Ci;cui¢'s Declslun (LLL al 17). AT&T explains that if it is nor inconsistent wish the Act for

B:11 Adanric valumarily no provide a UNE combination. Men is cannot be incnnsisxenz with

the AU for a slue commission. acing under indqaeadanc sun: by, Lu impose n requlrcmenr

sham is do so QL at ll).

MCI aka. olll'¢-rs Me view Max the Eighth Gnzuir Decision was narrowly focused.

Ending that Me FCC could nom rely on subsection 2Sl{c)(3) of du Act as a sour: of

auuaodry w promulgate isles requiring lLECs to columbia: UNA. Naahing in au decision.

aljzucs MCI. amhibiis a stale cnmmissiou. acting independently ml' Me Act and pusaunu la

sum: =1*1H°ri=:r- from 'xtquiring an ILEC al comhltle UsEs it the rcqucsr of a CLEC (MCI

:ume Brief at \0)- As a mum mayer. says mcg. various sec¢ien.<__of du Au: ==v~=s*1

aekmwledgc indepcndem scale aumodqr n• xegulule lulucucnmuallcations sewkes lleru. Me

Demand! is not pfv=¢ludc4 Ixuudlltcllng Bell Atlantic me combine UNEs al a CI.EC's

request (MCI Initial Bl-id' an _I I-12). This aushnrluy, argues MCI, is lnhefuna. in lb:

Dqaarmzen¢'s jwMkdnn. as cnsliflcd 'm G.L :. 159 (id. at \4»-16). I
,v
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B.

U.S.

l I

A nalysis and F"\4i11¥:

There is no disagreement Ume: Me Eighth Cir=ni:'s Decide-n. unless éverwrned by the

Supreme Coup.' precludes the FCC from requiring an ILEC In offer USE

combinations ro a CLEC. Likewise. there is no disagrearnem das :an ILEC can voluntarily

offer UNE combinations so a CLEC. The disagreement Myer is whether Me Act pcnuaits

this Depnruns-sul, avaiag under the broad authority granted m la by :he General Court. to arclcr

an ILEC to do something which the RIC, under hr Avi, l:almo1 order. nl
-- l I'll I l l l  l a | | |

We begin by quoting the rekvam portion of the Eighth Circuit Decision in ins

I ll

cniirétv.

Combination Rf Newark Elernnnrs

We also b¢1i¢vl :Hal Nr: FCC'¢ pal: requiring Incumbent LECs. rather than :he
requiring oarzicrs, to recombine uexwafork elanenxis Ur: aM purchascnz hr Nm
requesting cznricrs on a xmbutudlcd basis, 47 C-F.R. § $L3lS(c)-(D, cannon be
squared with the rems of subsecxicn 2$1(c)(3). The last senzcncc of subsccdou
251(c)(3) reads. "An lm=amb¢fu local exchange carrier shall provide such unbundled
network clcmenu in a maoacr um adler rvoursxlna camus :Q combipq such
ckmenzs in order co provide such telecommunications s=rvice.° ' 47 U.S.C.A. §
25I(c){3J (emphasis addcs0). This senzcnca unanmbigumuly indicates :hast requcsxing

'ncumb¢m LEC: to provide ekmenrs in a manner :hat enables the competing can-xinrs
w combine them. unlike the: Cnnxmisshsn. so du not bcllevc Max this language can be
read xo levy a doxy on the ineumbcnz !.Ecs no do Me acuaal combining of deems.
The FCC and its supporting incenrenors argue :Han because :he incusnbcnt LaCs
maintain control over their Nctvforks it is neeuucary lo force them w eombins the
ne¢v.° u!1< element. :Md any hciicve Ma: the Incumbent LEC: would press: to do TM
combining mhnmsewas to prcvem the ¢v"=p=¢i° s eurrivrs Man Mrerrermg wheal mar
ncrworks. Dcspiu: the Comm1s¢ian'l nqgumenm ll: plain meaning .Rf Me Ac:
lndteazca that the requesting carriers will combine :he unbundled dcmenrs themselves:

earners will combine the \1f\hundla\'l elexucnu themselves. While the AC( rcquitas

4 On Januuid P. £998. the U.S. Supreme Cnurr ngnxd ml review the Eighth Circuit.
Decision.

I
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the Act does not require the incumbcm LECS m do ;go} of the work. Moncovcxj, :he
face ant the incnmbau I8§Cs abject ro :his nd.: indicates no us dual' :hey would rather
allow eNtrants access xo gxmir ncxworks man have ro reb¢m4l¢ the Lknbundkd ciemcnrs
for them.

Scctwn 251(c}(3) requires an incumbent LEC pa provide access ro the elcmsnxx of irs
nccwurk only on an unhandled (as opposed xo a combined) basis. Srnrcd auuUaur way.
5 251(c)(3) does Roz permit a new enfranx ea purchase do: incumbcnx LEC's
assevuhleé pluformfs) of cnmbiucal newark eiemcms (or any lesscf existing
combinndna at' :we or mom arm¢nLs) Hz order m offer competitive
telecommunications services. To penult such an acquisition of already cnmbincsi
elcmuus an cos: based ares fm- unhundlcd assess wqaald ablimraza :he careful
Aistincrions Congress has dr1\Vn in suhsccxious 251(c)(3) and (4) {\etc¢cn access la
unbundled ncswork clcnzcnu on \h¢ 04% hand Ana me purchase ax whclaale :axes of
an incumbcm tdecommuoicaxions retail scwicn for :calc on the other. Accordingly.
Me Commission's rut. 47 C.P.R. § 5L315(b). vhicch prohibits in incumbcn: LEC
from separating Network elcmcnls that it may currently combine, is cofxu-ary la §
251(cX3) because the n.11¢ would permit the new engram scam la the incumbent
l.EC's nenvurk alemunu ¢n a bundled ra'-h¢r than 811 uuhundlcd basis.

4

CauaequeaUy. we vaaze Mic 5l.315(b)-(f) as well a5.¢h: aftilialcd discussion
Ilona.

Inc: lhiliflcs Fqard 120 F.3d I ( 813.

W: aka quay: Up Weston of iN: Ac: concerning sum-vaxion of suto authority.

Subsection 261(c). ¢ndn¢d 'AdrMional Szaac Rx=quiruncncs."pmvides Thu:

Nothing in mis swf mm.. Ru: u. wmwtifins sessions 251 w 2611 pr¢=lua~¢: a Stale
from imposing requifemaus on a tclecommunicaunm carrier far imraL<:al.= services
was an neccsuaq w further uompetirioa in the pmvlsion of Wlq\h¢\nn eanchangu
service or exchange access.. as in; as :ha Srate'a requirements me mol iaeonsiszam
uridn this pan or the [F¢';C'sl regulations so i\q~l» lmn1 :he pm.

`+
Subaaecrien 2618) negates my lnfavucc or ugumtnr that Congress sought w occupy

m¢ xclecnmmuxdcauvns field crinkly and thsmhw m oust the stauas from any. wen

inrcrszida rcgularion. 5 c s u . .  f q m p b e l l  V s  H w w r .  3 6 8  u . s .  2 9 7  ( 1 9 6 1 ) . Bu: insutlu- :Le

M¢ Ac; Man spank co a narzicular qucsdon. :heme must be no cunflicx bccwcenan srauels

1
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actions Ana mc Congrcssiannl ennuncn: in order for slam. regulation W be p¢m1iu=d m.

supplement Federal requiremcnrs. Plqrida Lime & Avogmio Gr<e--fans v_ Elul,  373 u.s.  132

(1963): Rise v, .Sand Ft EIQVMQ: Cm., 331 U.S. 218 (1947). Where, however. sralc aadnn

conflicts with a`Congressional of.: governing innsrsuam mmmnrca.. sure action is invalid.

Wnrrgin Tl1ldlng'P9S{.Cd. v. fizqgzp Tax C0rl\m\°;$iNI\. 380 U.S. 685 (1965).

Thus. as u general marr. some measure of sync authority is reserved by the Act. hum

we would need cu address whether. given Chi! well-known principle of Iedcmlism and the

Commerce Clause, U.S. Const. An- I. § s. cL 3, lcslnled in subsection 261(¢), a

dctcrminacion Hy loc Deparrmcru to*rcquir: Me provision of UNE cnrnbinazions wnuh! he

lm:onsisu:n: with Mbscccifm 2S1(4)(3} of av: Au.

On ax general qxmriun of sun: authority. in is quiz: dear an: she Dcpartmcnc bas
l |

authoriqv ro rule on issues cennd to Rh: furtherance of iclxummunications compedxiou in dm
I I I

l I l

II

sure. The: Depaxxmenz is granted frond supervisory auxhorizy over wt¢w i¢zdom
au-
companies in G.L. c. 159. No one claims Thu: the Act w'===uo=5 Chavi-n i592 ax l \ * ' °  we

the power so to Rnd. \p;'¥1rr Y H£'*"'" Prison die. . 390. Mum. é04, 610 (\983)¢ Dia9» 4ch

_41l_pmr'puqiq¢i1>n£ Rf New F»1<li\n4. D.P.U./D.T.?~ 95-5941/95.aow5-n'v96-18. RI 12 n.l 1

(1998). 'a't\= qu¢8;1°n is what scope :he Aar. and Chapecr 159 uxgcxixer afford this

Commission far action on the UNE quésxian. in particular, .Sections 12 and 16 at' G.L. c.

159 provide that mc Depanmcm may inquire ma and adjust ghgregulaxions 2nd practices of

celecommunicadona carrier: In die rate. The: aulhnrlry was used over a decade ago to

incmduee competition in :he state. fnmul'A §qr;1n¢d4 f<fN . D.l '.U. 1731 (1985), Since that
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1ir:1c_ C hap t e r  159  has  un t l c rg i rdc t l  aha  p r i nc i p l es  ¢sub l f xh : A  by  t he D e p a r t m e n t .

N e w  E q g b n r i  T e l q p h n p g ,  D . P ; U .  9 3 - 1 2 5  ( 1 9 9 4 ) : New Er1 af=1r»<l Telgphcrm ,  D . P . U ,  9 4 - 5 0

§ ¢ ;ic.e..

'| ( l995). if it is clear cho: the issue of UNE combinations is relevant w due public policy

goals ac have see fund in.¢h: vwsr. ix would he appropriate for we 10 consider Ma: is-,un

under The hwarl aulharily gramud to us by the G¢n=ral Court. nubjcct w Mn rcscrictiou Nut

Mr rulings not be iucunslslcm wlzfi Me Act.

In this case. the Eighth Circuit Decision guides our finding. We agree with the

CLEC: hr! le Court did not expressly tddless the isle of share auzhorizy over UNE: in its

l.1ecis°w¢L The specific issuer raised was whether :be FCC had :he authority i n order IZ.ECs ro

combine UN'F.s.  and In Court f ound  t han  t he  P C C  d i d  m y  have  t ha t  au t ho r i t y .  H ow eve r ,  i n

reaching the zamlusion Chan Mc FCC.cu:e:cdz=d ks audxorinv,  the Eighth Ci rcui t  bascxi  ins

f c a s a n i n g  o n  t h e  re q u i re m e n t s  o f  M e  A c :  - n o t  j u s ; the identity of  d1¢ agency issuing *Hz

runs - and rhncfore. the CnL\r1ls reasoning could be applied with aqua! force no any similar

Mic Ur decision ixsuctl by Rh: Dqaazunem- The Department news that Me Eighth Ciraait

Dec's14»niS king debated widely across the cnunlry, and chat Me qrneninvx of its nppliability

Ia du: state: is central-to :His 4.\eba¢c.5

In light Rf Me slam Cimuis Decision and ensuing deem. she Department Gods Mn:

s To dale. five states have adgimssul this issue. four at which have declines: no End Mal
M e Ac:  pwhi b i cs  !¥ . ECs runs:  pnnvm ng ans ¢=»m az. . . ¢ l . m . .  58  M hhi gau .  num
Service Cummlssion.  Case Na.  U1 lm (1998):  ldaxlw Publ ic Uti l i t ies Commission.
O rd er  n ° .  :h as  (1997 ) :  ru h l a¢  u u u q  C o m m i ss to u  o f  T exas ,  P U C  D u cked  N o s .
1 6 1 8 9 .  Q  d .  ( 1 9 9 7 ) :  P u b l i c  U t i l i t i e s  C u m m k s i o n  o f  O h b .  C 4 4  N o .  9 6 -9 2 2 -T P - ( I N G
(1997) .  qnmgafe  Publ i c  Scrv iu  Commission of  Mary land.  Case No.  8731 Phase
I k e ) .
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I

Ir would nor he prut.luc'ivc In achieving our larger goal of completing the arbizrazians Ur

challenge :he lignth Ciraliz conclusion by requiring Bell Adamic to combine UNfix in Rh:

exact Manner prescribed bY the FCC arm! prrvscriba by :he Cnurr. Therefore, w: are

Qrdering the parries back is nqariarions as discussed further below.

We must lddrtss annmhcf impozaru. concern with ruspca ro USE: bdorc we prucl.° =:d

a m the negeeiuion and eunrracxuad issues raised Hy Me parties um this pnocealing. Relying

upon Me evidence brought fade in this pmcecdlng. AT&T has succinctly set forth a number

of consequence: of :he manner in which Bell Atlantic proposes ro require a CLEC ro

cuniliinc UNEs. Lg, through :he use of eelloudun facilities in every central Dffice in which

the CLEC chooses xo purchase this an=y of services. We quote from AT&'1"s

Inii jal Brief:

him, me :no rcsull of :to of u=u Adanticls proposed network renmngemenls
fs to recreate precisely dm same advice fimalnmliry the: the customer had tn
begin with. No imprnvcmcux in service quality or network efficiency Es
ct-card by any of this Newark Reengineering. 89. £,8,_. Tr. Vol. 23. pp.
67-68. To the county. tbcre will b= a material degradation of service
quUigv, £Vury addiclorud imcrconncetlon is a potential puinr of fttllure. Tr.
Vol. 25. pp. 66. 146. The multiple hlunan and ¢omptttet' cnnnllnatinns
required to 'hut cut' service to a CLEC customer will inevitably result in
service inmrnlptirms. Sig. 9_,2.,_\ Tr. Vol. 25, pp. 82-83. l44-146.

Belt Ada¢\tic'> prupwittl network rcerlgineering raquirenwma. will result in
stalastamial adclitlonal rand totally w=» » » ====w1»  casts. alntast all at' which wilt
be imposed an the CLF.Cs. Tau=re will be substantial costs incurred to
establish PhYsical an lotaarion faellida ah even Real Atlantic ¢enual ulf icc by
every CLEC that wishes to purchase UNA. There will be multiple 'SAC'
Izarvlae leesa charge; euatrgcx am nonrctllrring charges br the central office
lntcrcnnncelions. Tr. Vol. 25. pp. ll. 14. Them Will be undclerminnd but
undoubtedly slgnifkattt eosrs to 'overlay' ¢° t=ncr feeder plant where a t`ibcr

4
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Feeder link is already in place for, alcernacivcly. even grczucr cos: for
'expensive' Lkmuniplcxing aquiomcnt). Tr. Vol. 22. pp 46-47. xo 31529
Tr. Vhf. 25, pp. 103. IQs.

.

Finally. Ba! ALl8u1!k'.s Policy *ill ensure char no CLEC order for UNl.£s a l l
cy¢l̀  be able w OSSa
[opcrarional supper: systems) in :he way tea: Bell AIJanzicls own cusanncr
orders will flow through. 3£ , Lg, Tr. vol. "l, pp. 95~98; Tr. Vol. 22, pp.
53. Tr. Vol 25. pp. 39--40. to, This face Han bush quality of xervicu and cnsz
consequences. B¢ll Adanllc's OSSa an.: resigned Ru provide service ordering
and provisioning an an electronic basis with a mmlmum of human
intervention. =Th= new polio uRl aliurc um CLECs. unlike Bell Arlanric,
never have the bcnefiu of :he electronic flow rough sysrcms. Thus. while
Bell Arlana: can provide suervicz to ks own now cuntomar for a inc-cimc
charge of $13.88 (Tr. Vol. 22, pp. M, 63). in will impose literally hundreds of
clolinrs in NRC fnonrccurring ¢hzrg¢$}. OSS and collncalion charges QU a
CLEC wishing so provide the same Service to the same cusmmcrs. Egg Tr.
Vol. 21. pp. 102-106.

flow through Ha! Altamkii ordering and prcvbioning

In conclusion, ix came: be ovmmphaized than all Rf the foregoing service

quality and corr. canaequeuccs an: loudly umwcasaq. §_8, £=3 Tr. Vo). 21_
PP- 96.98. Tr. Vol. 25. PP- 43-44. Tiny moM in no service improvcrncrxt. no
incraax in i'¢.mctiomlizy_ no increase in Newark efficiency. They simply make
if man: expensive and more difficult for Real A!lantic'»= compatlrom toserve
did cusrdmers.

AT£:T Xairial Brief, ax 9-10 (¢mP1\=$ix aM foouuoxe mined).

Similar pairs were mind by MCI and sprint. and these consequences are

un¢0» rmv¢n¢4. Ben Addie no in :hem unqadfewa llu.l .clur¥¢n Insscnu to :sly on purely

legal 4\rgua1ec\!s in support or Me policy decision it urges upuil us. Those leg! argugoesus

we have already addncssnld. We =n¢¢<. however. ignore nb ununquaxccs. Ana: they have

lmponam i1*\p"<==4°1Is for me successful inlnraduczicm of ccmpexilion in Massachusexzs. a

mqgor goat of die D¢l$8l'lmcl'lt. Bell A¢l:uuic's fcspulse so Thu Sighed ckoult Dedsiun dees

no: advance our err the Ac¢'s ydicy to crease ¢fFI¢:ienny-enhancing cnndhiuns Eu( would
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allow local exchange cumpctiziou m develop Ana m DeNver price and service benefits to

customers. Gansequcntly. Ba! Auuuic'x policy is not conducive to ice aw" goal or receiving

authority. from the FCC. under Sauiun 271 of the Ad. m wiginzu in:rLATA calls in

Massachuscns."

We believe. based on the r¢¢:0rd in this case. that Boll Allant.ic's clw¥¢Il Mclhud of

provisioning UNF.: solely through eallacacien may nor be adequate cdmcct :he Al.:!'s UN£5

pwvisiuning requirements in subseezian 2Sl(c)(3). We :amer approve an arbitrated

agreement an: conuins prov iskms not camlaisxenr did: me Ad's Saarion 251 f¢qui!cm:nls.

While in is rrlle du: :he Eghth Cixuis found Mn due FCC may nor require ILE Cs m

cnmbinc n¢t\v<1rk cl¢M¢l1!S0 the Eiazhlh Circuit Alfa found that 'al requesting carrier may

achkv: the capability Te pxwida ulecnmmunicamions $¢t'viccs U°JMpl¢l'¢1Y xhmugh access m

Me mabundled dcxucnns al' aN inwmbau LEC'5 network," and Mac a rcqucsxing carrier k

not raquizud 'co own or consol some pardon of a plc::ummunicari<>ns ncrwurbbefore being

able so Purchas: unbundled elcmems." Based on the record. Ir Is clear :Hal eolkacalion

requires a competing carrier m own a pinion of a uleeownmuhiaaaicuu Mhvork. so making

collocation n preeandixion for nbcaiuing USE: torearsn as be it velds with :lac Eighth Clrculrs

a Under the Act. Bell Adar tic muse witir :he Deparauem of ice imcnz go tak Axion
271 cmiticasion (nom the FCC when in naqucsu the right um offer in~a-region.

inrcrf-ATA. lung-distance service. The As gives ¢his Dcparrmcm the obligation and
m¢ rim to commas! on that Ming so :he Fee. 47 us ct § 271(4l(2>(8).

1 haw: graaauin m m , no 5.3.1 ac so.

I

q

r
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544341-" Tlaarfure. unless Bel! Atlantic canuexnonstraxc c~.n.vimingly:Hal ice callocazion

requirement is consistent wide my A¢1 and rM Eighth Cincuirs findings. it muse dcvekip an

additional, allnzudvc Ar supplexncnul mdhud for provisianiug UNIts in :inch a way :ham may

an be recombined by comparing can-rle:s withcuz imposing a radlimiu=-necxilremmw ¢n dose

carriers. Without this adMrinaul method, we b¢!i¢v¢ an: Re!! Atlantic's insistence in

eollqaadon as :he only answer co ds UNE union very well may not meet the As's Section

151 imcrcnnneczion requirements as they :dam ro the provisivming al' UNF.s, and,

co nscquemly. Max Bell Adanxic might nor mea: the requirements of Rh: Section 271

imerconnecrion "cheekliaL" Oppcnunlly rcxnxim, however. to ava so untoward Ar;

ONI£Qm¢_

In ugtu of the Eighth Cixuuiz Decision, 8:11 Atlantic might consume x diffezvanz

amppzuikih -- an approach alzezuanivc or sugplcnuenfal to cnllmazinn. Racngnizing Me network

éfticicncies that would result from combining UNF.: in me manner proposed by the CLEC:

-- the' m¢d1o<! Ba! Adanric had planned lo use for the months hading up IO Me ruling, using

OSSa dcsignesi prockely for this 'purpose -- Bel! Ariandc :an may voluntarily ague co

pnsvlde such edmhinafimus. Indeed, such eulunrary recnfnbinarion by an ILEC might well

1
The PCC grazes :hat if is 'still cvuuadng the imp fica¢inn$'¢f Shane rulings and whether
'Jo may arsmpel a resume that would equine methods other :Han or In addUlonIa
collocation for enmbining new-fork clcmcnu. '
'Md <21*d¢=r CC Doclscl Na. 97-208. rcleasewi Daccmbcr 34. 1997. 1 199 ("FCC South
Cantina Ordcr")-

F¢c 97~ns.Mcmvmzcwm Qpioion

:Vu

/
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plan: 'the seeds °f Section 271 su¢¢¢==."° AnznuUmgy.inmight propose an approach

suggalcnl by FCC C0l'nm1ssIon:r'Mich2.¢lK. Powell in his scpararc Slzncmcm in the &:CC's

decision no reject Bell South's pctidon for 271 uurhnrily in ScuM Carolina, in which UNES

would be recombined voluntarily by ILE Cs for who: Commissiawzr Powell lab¢lt=d a modest

'glue charge."" In :his way. UNE: could be provided Hy Bell Allunic in as way than

conirihulcx in A!lllicicracy. an imporlam goal of economic rcgulanion, zunJ mhcrcforc to the

furlhcf d¢vclop1uc4u Ur local exchange companion - while zvqaidiug a porcmially fatal dcfzcm

m Sell Arlancids compliance with the Ac¢'s Scczion 25I incerconneczion requiccmmrs and the

Section 271 dhccklisx. Compliance wide the As's Section 251 interronuecdon and Sazzion

271 'chcdclisr requirements is Me linchpin for further nrognas toward and Final

achievement of open :mil mnfc cnmpcxitive Markus for both Beal and long-dianncc aavirsc.

Success in meeting dxoas requircmsnnl is au impnmnr goal for this Depanmcnt. Otherwise,

Inca! exchange compemlon in Mzssnchusuxs and Bell Mhmi¢'= prospuzxs for receiving

imcrLATA aUzhorky will both be harmcwi. to the ultimate detriment Q( Massachuscrxs

C(-?D$lIm8fs_ u

Ill FCC Suueh Carolina Order. Scparaze Smrcmen: of Commissioner Michael
p. I.

K. dwell,

1 x BL at 2. To: Dcpnftmcnr rccngnizcs the: the level ac which such a charge miglu
pfupzrly be :4u< could h¢a subject of Jeb au and offer yet another opportunity xo
obsrruez our goal of in¢reasc4 lmmLATAand inzcrLATA eomD¢tkion.

u To Anne. the record mf ¢h= Bet! Geer-ning Gumpanics <'BOCs") in satisfying 1114
FCC's Section 271 fcquiremenz is disappointing as evidenced by fallmr any soc m
nlamin FCC nppmvnl. The goal of this Dqaanmenz with rupees fv Bell A¢lantk'a
_ (e<»nr3nued..J
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In light of our curL:iusioa< aouvc. up Dquanmcnz ofdcrs the parties co :umm w

negouaxions on the issue of USE provisioning. The panics etc to rcporr Lu :he Dcpanmcnz

on the status of those negotiations two weak; (mm :he doss of hi's Order. If the panics are

unsuccessful in rcaehing agrwnennr xegading UNE provisinninat. the Dcpanmene wit!

proccmi Ra arbitration on this issue.

I l l . Tm: NEQQTIAUQN AND <:on'1° s.¢\<:TuAt- ISSUES

We now aridrcss the ncgoliaiinn and eamncmal issues rniscé by the parties in :his

proceeding.

Pvsiciw <zf nun Pmits

AT&T 2m4 MCI argue that. in the moths leading up to av.: Liiglxlh Circuit Decision-

Bell Asuntit. had age¢<i. during the nggocindom of ixunncomascliun agrecmcnrs. no raviv

combinations of UNEM. They claim :ham Be" Atlantic is now reneging on thxasc

commiuncncs. and icy argue. as a rnakcr Rf cunuucr law and under the terms Rf the Act,

that am Adanriz should have so smvd by the earlier agreements. AT&T. for example, notes

:ham hctause Bell Atlantic and ATM had reachal a ncgndaxcd azr¢:=m.~.n¢ :bar mu Ad.nd=

was Ia hravide UNE camhlnadoas, AT&T'x petition for arhitraubn did mm lim mis issie as

"unn¢¢0I-» 4" and Thu: aubjcu ca arllknnlivN. AT&T asset :her Bell Atiamic's auempr m

'*(...con1.inued) . . _
Section 271 filing is ca sue¢e¢d 'm implementing av: Act's interconnection and Section
271 requxlngnmcacs by doing u wen and 4° lng it right. Snulnl areamxcxu GF the UNI:
issue-wil! advance us nowak that god. in du larger scheme, :his goal is hr more
imparlanr lhxu prucracled sklmalshing over the UNE issue. This srrazcgic objective
should nor be jeopzrdizga for mer: mczical gain.

A.

s

9
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reopen issues scldcd during du: ncgodaxiun Sldgc of Cha process and not Identified as issues

upon (Ur arbitration would rcrda meaningless :he A<:1's requirement mat partie.-ridcnzify

issues open for arbirmion. Lr docs similar cases and orders by ¢h¢ Ohio and Texas public

umilizicscommissions in supper of ilsgonclusious (A'[&T Initial Brief ac 27-29).

Likcwm. MCI asscxrs :her Rh: course of conduct of to: A&lan¢iG and MCI during

their negnliarions established du: agreement Ind been reached in the Issue of UNE

camhiuadcns. Iturgues dl-il Bell Atlavrtkr shown not be pemuiued m cream: a disputed issue

we¢re non: exiszcd catlin. MCI argues :hoe the Deparuncnt should cufonx the conzracu al

obligaxinn It asscrrs has been created during the negotiation process (MCI Initial Brief at 4-

9).

UP reply. Ba! Adanfic assent cho! in: earlier :gr-:mem Ia provide UNA wmbinadons

was nor voluntary bu: was impose upon in by Mn FCC's inzcxpremrion of Me Act, an

lnusrprciaciun sincshund to be in :nor bY Ur Eighth Circuit. It argyles. dmcrefoze. (her Ir

should nor. he bound by :hoseagrecmenzs. and mar, in any cvvsnx. it has made clear during

:his proceeding mu In was reserving its fights in r¢vis31 sueS hared on later judicial

dezcnninaciuns (Bell Atlantic-Rcoly Brim! an 2, 11) It fin-¢h=r points out that ds ncgociuuzsl

igrcenwenxs contain a pmvi§ion swing, in ¢=aeuc¢, Ana the ¢¢m\S would be suhjecn xo

¢:u<;<uiatiun if regulatory changes occurred that mad¢ those xcnns obsohn: (14 ax XI). 8:11

Adandc also argues mc Lr has w contract with AT&T, Sprint. or. MCI. an¢ when thee: is

re coummz with a party. xivzrc in no merit to n contractual claim ¢ieL Hz 2).

t

'u

.-"~»\.=:..
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cxcepdons submitrcd by the parties, and the arbitration sessions and Deaartnzcm orders far

ncgocaacions C

complexed by Me arbkramr, box his awards remain subject Ia :he Dept:-uu¢nL's review of

the TCG agreement arc ccmpleind. and :M agrr.-frfwnr is under Department review.

agreement xo serve as a model far its mg reemenz; The MCI mbitnxtion scxrfions have been

complucd. and ac uwlcmautl Mar Sprint was awdting Mc sfwcific ianguagc of the A'1l&T

signs: the arhirrarinn 4¢ssiona and lhqlanmenr orders: far the Spatial Nznrcm-:fu an.:

Dcpanmemk orders for Me AT&T ngrecxncar are compleznd. bum the agnwrnelit has no: been

approved by ghc Depaxnnent (go D.T.E. 97-70 (1997)); :he arbitration sessions and

is Hz a different stage- :he Brooks Fiber agreement is. completed and signs. and has been

D.P.UJD.T.E.  9643. 96-75, 96-88/81,
v<>~x3. 96-94~Phasa 4-E

We recognize

E=»»;u or Me tmercnmvxrioix agreements for she ponies in this consrilidzred proceeding

Bell Auancic

Av=l'a&s.=nfi Pizxiinw

than,

might have refused.

had

have been ccchnically feasible

¢h¢ Eighda Cinzuil. Decision

am that mime.

b¢¢N issued bcfnre :he star of

m

to

offer UNE eozubimtions

~otTer them. We can surmise

Page 18

to the

(Hal this issue would then have been added xo the list of disputed items than would be subject
'|

4
4 to artsicraziun. On ax other hand. Bell Axnmic might have wnunleea-ed Ra offer UNE

ctambinal.i¢nl during such a negatiazion, landing Thunmv isi fm in the uuhy of  'gives' and

"lakes" Nun are inNcrcnc in any such ncgvcianon. 'muse and elihu passibiiif ics. however, an:

spcauiaxivc and do nm: help fu Inform out dMsion on this isvuc.

The Au creams an obligation on parries no an innlrcouuecdon negutiazion w indicate

so she Bqaamurxcar which Issues are uxmcsolv¢d in Mar negotiation and arc therefore suhjed to

A \Jh

B.



"I 1 , W

I

J D.P.U.!D.T.E. 96-73. 96-7.4. 96~80i81.
96.83, 96-94~Phasc 4-E

Page 19

UbiUariun. 47 U.s.c. §  1<1<vx11<A>. while:he Dcpanmcm has anenzpzczl Eu be Flexible in

the early months of me armzradoas with regrind xo mc deadlines provided by (he Act. :he

Deparrmanz has been guided Hy dxese deaMiaes in anxicipndon of achieving the Act's

imcmiun of producing inoerconneczion agreements in a brief period M time so :ham :he

genetics of co1mq1ai¢i¢~n envisioani 'm me As: caulk :inch ds consumers atMaswchuscus.

Although $.-:vcnd issue; remain so be lldgated in mis cousolidarcd arbirrzuion pracceding. all

of (hose issues were kienuifid in xh= initial petitions of were Natural! cuensious of tluw.:

issues as the arbifradun proceeding has cvdveci ~Thu>'. for example. the CLECs Md bell

Atlantic disagreed on whczhcr Be!! Adandc :fault provide dark fiber as aUNE: Bell

Auanaic was ordered ro do so: and, as a natural cxlcnr-*ion of :her decision, the prong

mechcmtology for :Hal USE is new being lidgztcd. m anon lnscmccs in whichksucx were

stand as unresotvea in me pdidfms, Anna( where ch: panics w:ognize4 that due arbitration was

likely tn tak: in cuended lacriosl of Zim= (QSm vfkins :Jud performance nandaxds).

'pla¢=h¢1<t¢:=e' m Me lncerconnccxiun agzwnau were inscrwd.

We Hrs: address \h¢ AT&T interconnection agnesmr-n W: assume. for purples of

:his analysis. \her. an agxenmene is completed. in that all dkpuacd pwvixiuns have Han

arbiuatsd and an order issued bathe Department. ATM/NYHFX Arhitn¢1Qn. D.P.U. 96

so/su (August 29. 1997). As Bell Atlantic tis nows. a generic provision wax inclu¢e4 in

the approved language of :his agxuezuem. which scams. 'Ula Me swim ,,,;,. as a result of any

dccisian. urdu oc_du=ml.Inldon of any juaicixl Ur regulatory authority with jurisdicxian our

:he subject matter luzrnnf. it is d~l=1minc4 than (Bell Atlantic] :mall no: be r=quir¢~d to furnish

.f

s
2
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l

any service: or item or proviso: any hcncM required Eu be fumislnd or provided to ATAT

hereunder. lhsn AT8:T and [Bell-Akfandcl shall praznpdy commence Ana cdnsiutl

negotiations in good fair did: a view wwara agreeing w mumslly acceptable new mms...u

(Ball Atlanrjc Reply Brief an ll~12). M we have comM now. (he V4h& Cimuh Dxisiml 4

a clear Uamplc of ch a dezisiw, We aomludc. $9¢fnrc, :Han AT&T Ms a :S to

us: wit Adsnzic fu cuxnmcm scud faith mgommiom in accordance with W ag .

We nail am  (h: M innmonnW don agrc=mr.:nx. As in the case of TM A'l.&T

egrecmcnz. lb: Dcparzmcnr has cumpkzad its review of disputed izcms. Sprint/NYnE34'

Arbkradon, D.P.U. 9684 (January 15. 1997). Our undsrsrancimg, bas¢d on cf>rrt.q~x\nd¢ncc

from SprinL is Amt it was au/airing #we (Mai version of the AT8¢T ugrccmcnx 4.1 a. maéei."

Accordingly. Ula con:-Ju.<ion we In-f¢ rwuhesl who regzzd pa (he AT&°l' :gruemcnr is else

applicable to Sproul. Spam his x right to cxp¢a Bell Atlantic to cone-u¢n¢= good fair

negodwhns in acvaoranm with Me w~=¢m=~.

W¢ next aA¢1n:ss me MCI agreelncnr. As ac have mud above. Me panics have tiled

cxceprious co :he arbitral:or's awards with the Deparunznr. l4one¢l\el¢:l, do draft agneemcrll

he! ¢r°*i*1°tw which are similar w lhosc cffhe AT&T agreznumnl. A,¢:»:¢rdlngly. Mf:

euncluuiun we have rsasbsd with rcgnm lo tl: AT8eT agreement is also applicable so MCI .

u "Sarine wanes co msufe um k is ofiiud wmparabl- U-mms and condkionl ea 4h9=¢
granxea co other compedcars. such as AT&T. Therefore. Sprint reap¢c!fulIy raques\s
an axmminn of am., uruU :we t a l k ; altar AT&T ala ice MwrwmacUun ngrnemcm.
tO f'llelir8 intzrsoizneefinn auulmein with do D¢pu~rmen:." Lauer from Cathy
Thurston. Alwrncy for spring, so Mary Cfmrell. Secrwafy xo the Dcpurrmcnn
luxury 14. 1998.

s

.r

l

SI
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MCI has a right to expeez B¢ ll Ailamic xoconuncna good faidi n¢go1.iations in acnoxdance

with the agxuemenz.

Brooks Fiber and TCG have no( afferetl comments on this issue of UNE

mmbiuaxions. TO the ¢xtcnx dash agzeemcnu pnwidc for ranngudacion in the c1¢¢ of

changes m summary inzcrpramlonx or rcgulamry clungcx, she). Wu, have rm rlghz in purse:

hznsioxiazions with Ba! Atlnmic.

6.
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QRDRR

Afar due conskknsdon, it is--

QRDERED: The: Ba! Adanxic. AT6'cT. Brooks Fiber, MCI, Sprint. and TCG return
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ATTACHMENT 3

PUC DOCKET nos. 16139, 16196, 16236,16285, 1629'01 16455, 17065,

17579, 17ssv, ow mu

MSMMM Mn Quai Hcmoxv QF At<szrRATfor< AWA nm

DOCKET No. n6189
p£71TIon OF HIS COMIWUNICATXONS
CQMPANY, mc. FOR ARBITRATION or
yggggqg OF UNBUNDLED LOOPS

PUBLIC UTILITY COMMISSION

OF TEXAS
,q

~8,
Gs 4'_A

DOCICET no. 16196
PEUUQN OP I ILEPGRT
coa4mrr<rc4noz4s cnour. mg, FOR
ARBITRATION TO ESTABLISH AH
mvaz xcommcnont  A cau .~m~rr

' 2g I

114:'
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i  ; '
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=2- . .
» I

<4
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ux lcz r  NO. 16126
PETITION OF ATIJ co1~n4uu~ncAnons
or ' lm SOUTHWEST, INC. FOR
C o :~ ip v I . s o R y  Ag g i - g An Qn  TO
s s r u x m x  A N  n ~ n ' s a c o r ~ ' h ' z c n o n
AG'aszm£.r - ' r  BETWEEN Auf AND
SOLYHWESTERN neo. 1£L£PHONE
COMPAYY

noc1<.=:T NO. 16185
r z r m o n  o r  m a .
T i n r c o n n w v x i o n o u s
CORPORATION AND ITS AFHLLATIJ
mczrcrzo ACCESS TRANSMISSION
ssnvxcss ,  :no  FOR ARBITRATION Mn
R E Q U E S T  t o a  m r : n t 4 n o n  U N D I R  n r :
nsmmu. TIEIJZCOMIVIUTWICATIONS A.cl`

I or 1996

DOCICETNO. 16390 _
1 PETITION OF AMERICAN
coz~4mm4rc4'nons SERVICES, n4c.
AND ITS LOCAL EXCHANGE
orzRATn1G svnsmuuznzs FOR
AR~i=rmJ\non WIT!! souxzwrsnsxw
BELLTELEPHONE courfuw
PURSUANT ro 'res .
TtL2comr4unIcA'rlon ACT OF 1996
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m om£JwAnu CLARIFICATION OF ARETTRATION AWARD

D0€K5IT NO.16455
PETITION or srxnrr
COMMUNICATIONS
eOMrANY Lf. FUR ARBITRATIUN OF
n<T£zzcom~€c'not4 RATES, TERMS,
conditions, AND PPJCIS FROM
s-Ou';'Hw£$T£p.n nu, TELEPHONE
COMPANY
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5
§
5
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uoczarwa 17045 .
rtrmox of BROOKS Mn:
conc1uvn1c4nons or TEXAS. INC.
FOR Annnnmon WITH
SOUTHWESTERN as. nuzraoxvz
cot~cr*Any

(

DOCKET no. 17579
APPLICATIGN OF A1l&T
comuvmunous OF ear
SOUTHWEST, Irf€; FOR conrvrsoay
ARBITRATION OF ruornzn xssuns TO
Lsnauszz AN nm:acon1~f£cTIon
AGREEMENT BETWEEN Afar um
sovrawzsrnnx BELL Tznrraorrza
COMPANY

nocxccr NO. 1791
su:Qr.r£s.r or mc:
T:u:commu1~1cA11ons
CORPORATION AND ITS umm.
tacmxirno ACCESS nw<snnss1or<
ssxvlcrs, INC. ran cozcrnwnvc
ARBITRATION OF crnnxx
UNRESOLVED rxovxsxozvs OF Tm:
mT£Rcor~mr;c11on AGRIIMIXU
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ORDER IN DOCKET NO. 16285
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DOCKET NOS. 16189, ET AL PAG E:
AMENDMENT AND CLARIFICATKJH OF ARBITRATION AWARD

\

On Scplcmba 30, 1997, Loc undersigned Arbiuzlors is$ue<l an Arbitration Award in the

above sfylcd pgoeeedings. Portions of that award an amended or clarified as sex out below.

I. 'cou.ocAnon ISSUE

I*

On October 8, 1997, Teleport Commune¢AIi° ns Group Inc., (TCG) filed aN &gr¢¢d Md

unopposed motion for amendment of the l,bov¢ referenced ubitn=1ion"awaxd_ in pinicuhar

Aprpauiix A, Issue No. 12. The motion. requmls replacement of the Az'oiu~a1ors' deeikion :lax

collocation eosxs be groups into high, medium and low eaegorie:  wi th a dceisioa than m

average price rare design without there caregoda can be used. The Arbizrazots gum TCG's

requar and replace the three-tic: :axe so-umoe with the unified avenge rate suuemre proposed 'm

Southwestern Bell Telephone Com\patsy's (SWBT's), June 27, 1997 eolloeadon t8'2E tiling.

Appeonlix A, issue No. 12 is, therefore, amended to delete the requirenwu that SW'8T should

tariff :uses by grouping eligible nrucrures in three categories: low cost, nnediuxn coax, and high

cost. The Ar blcnion adopt SWBTx proposed language for Issue No. 12.

f

ll. CLARIFICATION ISSUES

On October 22, 1997 Md October 30. \997, SWBT and MCI Tclccomxmxaicaiions

Ccrpomtion Md its affiliate. MCIns¢tr°  Access Tnnsznisshn Services. Inc. (MCI) nspeczively.

Gnu!maims for clan'Ecaxion of ceruio provisions oil&¢ Sqatunbcr 30,1997 Arbitration Award.

The Arbiuazors conclude ma a member of these requests for dlrificaxion have maxi! and for mu

reagen amend padcns of the Scpteaaba 30. \997 Arbitration Award is réilecnd on Appendix D,

which i$tlIich¢dt0thisAmcliwtllildltln|.iC||.IiEcltio|lAli02iid&A\v|I5. Daiyxhose

provision# of :be Azbiu-ation Award specifically acfcmzccd cm Appendix D an lm-Md. all

other lief rcqucsteu! by SWBT and MCI in cb: xespazlve motions ac: duiicadon uh hcnby

dcuiecl. .

i.
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Do€i(£T NOS Lem, HAL . PACZ 4
AMENDMENT AND c1.4amcArlo(~< OF ARBITRATION AWARD

HL COMBINING NETWORK £I_£y,gr_N3'5

On October 14, 1997, the 8th Circuit Coin of Appeals issued an order cm rehearing ohm

air¢sses Lbs combination of  nctwozk dcmfats. Iowa U1i{1n.e.r Board v_ Federal

Co mmun icafiods Corrunission, Nos. 96-3321, Er al, Order on Pcxixions for Rcbsazing (am Cir.,

Oct. 14, 1997). In that ondcr. Rh: Com rcirerata a prior July 18, $997, holding that an incunnbenr

local cxdungc company (LLEC) is not obligand w combine non»-oM elemcou Kai requesting

caxxiaxs :nd clarifies :ha An ILEC is new pwhibiaed from separating nmwnrk dcuneuxs that may

:heady be cocnbinet Jd. Man' considering the pries' ugumenrs eonecming the impact of the

Cock'soaow14 Alan on ow swam irbiuaxion rt9°===di1~z=~ in Arbiuzmzs a=n¢lua=amno

change. t o t h e A r b i c r i z i o n A w a r d i s n e c e s s a r y o n a b : h a v e o f w m b i n k l g N e w a r k d e a n s - n s . T o

the Cancun cho: \h¢ Award puwides for the camblniug ofncwork elancms, those pwvkions

remain in ufl'¢ct. Tm s ix C izwit 's  arr on naming mabno ground for anmgming SWBT's

voluntary commitment to combine rework elements.

During the arbitration hearing, SV/BT ad: n business decision ¥hB¥. tkspire its lack of

legal obligation, it would combine Newark elements in lieu of providing local service pmvidezs

(LSPs) direct access to its rework. The lack of legal obligation was mad: dear in a prior 8th

Circuit order issued on M y  I S , 1997. Iowa l8i!!¢a'¢s Boa'd v..Federal GammauicaUou

Commission, 120 .F. Jo .753 (Sm cu. 1997). In vaazxing :to t¢-sau commuaicmdons

Coauxxissiou (Fee)'s rules xeqnixing II-EC: to tousbuu: actwotk ckuxents purchased by

requesting;carriers, the Cow! xtaxedz

While the fie<!cnnl Teleeommunicdcnsl As :equines inaxmbeut LEC: to provide
elements in a mannenhu ennbla the competing coniers xo concubine il=L¢1==. unlike
the [Federal Coarunxuxicnions] Commission. we do nm believe the: this language
cab-creat !  to kv yaduv  on the inalmbcuzL£Cs¢odo lhe scmaloombioingof
elements.... Despite the Commisxian's aguzuerus, the plain °=**"1i=s oft be Ac:

'udicarcs du: the requiring camle:s wil l  combine the \mbun.d1¢<l elomenu
themselves ....

Id. Ur so.. As Pa mc of the arbiuaxion basing: 'm A~=gus¢ 1997, SWBT clcvady maid Io

understanding of ii zhu on the issue qfcouzbizzing ns.-wark clcuzcats.

l
xi* `».
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AM£.NOMENT AND CLARIFQCATIOF4 OFARBTTKATIOH AWARD

Now on an issue of combining, it is crysrz} Ola: - I men, few things it clear

Lhotse days in :scans - but in is crystal Dar under Rh.: [San Circuit] Counls ruling
(hat S<54thwestern Bell has no l-:gal obligzzic-0 xo combine unbundled uctwoxk
elements for the [local exchangepxnvid¢r} LSP or AT&Tin this case. -

SWBT Opening Suxemenz, Arbitration Hczxing on Me refits Trans:-ript <Tr.) ax 4.49 (August 12,

1997). Yu. thxoughouz the hearing on Rh: meds and 'm subsequan briefing. SWBT

unequivocally coninnned tea: it world bundle network ciemaus. In the same opening .s1n&ement

of August 12, 1997, SWBT3 counsel stated 'hat although we have no 1 8 1 obl8gaxion to

combine the unbundle network element for the LSP or AT&T in this case, we an going so be

willing to do so under certain conditions." ld. In swim resimony, SWBT's witnesses liuuad

SWBT's wiliingmm so provide the Se:-vice of combining new-vork emnenn. Ser. ¢.g.. Tr. ax 507

('° ... where w¢°nc at 'm the process is m continue in offs to you who: we have o5er=d in the

pus; and the! is m scxuaily do the connecNrgof the network dance."); To. al 541 ("And v¢'ve

decided char wc'r: willing to hold otlrsdvcs out to do the bundling.") Through in witnesses.

SWBT also ckuiiied that the conditions ccnzanphted at the mc involved when requesting

carriers would not have m48 access w the ncvwork. i.c., in SWBT's ¢¢n.n=1 ofBca. SWBT

rcpeaxodly expressed its concaxna over all0witw LSPs access to its ccnual o85ces and in

preference to cling the combining on behdfofthe LSPs. Sen cg., Tr. Ar 506 (SWBT socs nor

w\-'.si~/n m LSP coming in ons! rennin; jzmnpau dvatnsdvca); Tr. u 511 (SWBT would lu:

connzms so give LSP: direct access to the MainDistribution Fame). Finally. in A1>° ==-l====rf==s

brief. SWBT repealed its volunnuy commitment no combining network eiemenm

Tb: EiQz!h Circuit ha new spoken on the issue of comb'mau'on of neewom
elements- The Eighth Cizwiz Cindy held the an LSP(i.o.. AT&T And MCI) has
the lcgd ohligatiou xo combine unbsmOlodnawvrk elcmenzs. ((40441) Any
combining or recombination is :he obligaxioa of Me LSP and _pox Southwestern

Bell. This being dl: state of the hw. Souxhwesxezn Bell has decided for policy
reasons do: is will psfonn lb: combining of unbu.ndied network elements on
behzdfof the LSP in certain sixuadom (1.g., in be central office).

Brief of Southwesieru Bell Telephone Company on the Impact ofrln Eighth Circuit's July 18-

x 99*z Decision. p. it (August 20, 1997). The: SWBT volunuxily cozumincd no combining
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AMENDMENT AND CLARIFICATION or ARIITRATCON AWARD

:\
ncwvurk elcrncnts, even though 11 wuierswod the! h hn<l no legal ebligazion. couki not be clearer.

SWBTls recent rcanurion of its commiwnent pa wmbinc rework dcznazns ind. in the

ahctnarivc, in; Miami imposition ofncv/ conditions to its pcd'o:m2nc¢ come zoo 1a=.' The Sm

Circuits cla;~i5cadon on rehearing only reiterated Rh: Curr's vtiginol ruling Max II.° C:. have no

legal obligation wnda' federal law to combine nzrwork elements.

t

Moxvova, S\VBTls explicit coznmiunenr to provide ndwrk elements 'm casnbimtion

when nequaued had a substantial impaez ea the arbitndon pwooeedilngx. B-° ."° » l1e of  SW BTls

eoxumiuuenz, the Arbiunroz: and the p==15¢= did nd puuznle the issue of nmpmpriaxe eezms and

conditions for access to SWBT's network wee LSP: no combine network eleemellts tlzemselve.

In :his respect, :dying on SWBTls npresenezions. Tb.: LSP: responded by xelinquislzing their

nigh: to seek dinetlecess xo SWBTs network. Fuxthqmorr. over tbepasz year. tbepardc: have

beenperforming and rcvicwingeeszsnadieswesrablish eaeranes w b¢d=as¢=lby SWBTfor

bundling the network claaenu. Should the Conunulssion have xo revisit die issue of combining

umbnaxea network elcmenu. the issue of what eonstimres fair and non-disaiminalory access to

SWOT's new/vork in a competitive envirwmneat would necessarily have to be addressed.

N. 1~;srAsusrm~1G PERFORMANCE mnesunzs

Subsequent xo the issuance of the September 30, l997,IArbilration Awed, AT&T

Canunundeadens of the Souxlwnst, Inc. (AT&T). MC! and SWBT ¢ns=a¢4 'm discussions to

negedate perfvnnance measures and hendunnarb for aesvlces provided by SWBT as well as so

eaublbb money peuakie: to be imposed in the event of' a.;p¢ei!'ic pedormnnee breach- The

parties succasflllly resolved a numlaer of lbelé issues d:rou8x negotiation. The parties

agxecmenu are netlccted on No. 2 admired into the evidentiary second of

I

cum: -bas a 9wxy inreuuad Enown gaurs In
claiming char dgha. US v. Ohm. say u.s. 723. 1130993); Firm lunnwu- .Bank qfAriz.. MA. v. hrerjtcnd Carp..

Vu F.2.4 538. 595 (ids Cir. 1991).

swarms ¢g¢aall1yw¢iwdiuli¢1\f ta usuuha:Ur.a»aaoobllg:ionw_co:nbln¢n¢=\v¢*= dcanenu. Waiver
ly reliuqdalaen dgbcorax ' 1=¢»=n:l¢u»\»=»¢aw»nnemuuuwm

cf

•
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DOCKET nos lus9,ETAL FACE 7
AM£NDM£J*T AND CLAWJFICATION OF ARBITRATION AWARD

these pf°¢=~==iinzr~ The issues upon which consensus was reached are nr om below.

AT&T and SWBT:

I. UNE Puiry Issue IV-12:
Pcrfonunnce Data

Sccdons 2.1. 6.0, 8-0, 9.1 ro foci

USE Parity Issue W-13: Performance
Mcasuxzzmcnu - Provisioning Intervals

Section 9.1 , Measurements through 26

UNE Parity Issue IV- 14' Paioxmancc
Mcasuremcuts - Network Outages

Section 9.3, Mcmnemcuis 59 tbmugh 26

4. pafoxmance Criteria Issue VII!-1:
Application cf LiquidatedDamages

Scciions 1.0 though 1.1.3, 3.l,4J.5.l, 6.1
through 6.6. 7.1 thigh 7.11. 8.4. St

5. Performance Criteria issue VIII-":
Pcrfoxmancc Dura

Same as Item I (Issue W-12)

6. P¢rformancc cnlucria Issue V1II~3 :

Performance M¢asuxem~:nL - Provisioning
{Ud.'I'\'8JS

Same as hem 2 (Issue 1`V-13)

MCI And SWBT:

DPL issues: 42 103, 106, 107, 109, 110, lit, al*, 513, 516, 517i 518, 519, 521. 522, 523, 524,
525,580,
and609.

5x1, 582. ssh, sos, 5s7, six, 589. $90. 591. 592, $93, so, 595. $96, 597, 598. 599.

..Tic Arbitnrors' decisions on all remaining dispmsd issues regudiog pcrfonuince

mczsuxes are found on Appendices A, B, and c arched to this Amendnnen: and Clarification lo

Arbitration Award.

3.

2.
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DOCKET nos. iv, re ,AL PAC; s
.rJ~*iEI'4D£~1EhT AND C1_\klFIcArlo¢4 OF AR$1TRATfON AWARD

On Nrwernbcr 441 1998, AT&T, MCI, ma SWET shall Et Lj0izn :upon describing the

cF.ec: of lbs Afbicnzora' Award on implaixcntation of performance mcasznrs as in rclzra to

liquidate dxmagzs. `

v , nxqutsrs ran omen asks;

Au other rdicf fcqu a' by my wry i  hauby awxva.

SIGNED AT AUSTIIW. TEXAS its .24 day ot'N¢vemb¢r 1997.

PUBLIC u rn '  comnssnon OF TEXAS
FTA s :so Atzsm1Ar1on 1».u~rsL

(
PAT w

kw~Jlv \
'|111, Arbiinxor

liWALSH,;(rbirnzor

4 /

l
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Edward A. Garvey
Joel Jacobs
Marshall Johnson
LeRoy Koppendraycr
Gregory S¢0{[

BEFORE THE MINNESQTA PUBLIC UTI]_1TI'85 COMMISSION

*.. 4

Chair
Commissioner
Coznmissioncr
Commissioner
Commissioner

ATTACHMENT 4

ISSUE DATE: February 23, 1998In the Matter of the Complainrof MGImeLro
Access Transmission Services AgainSt
U S West Communications, Inc.. DOCKET no. P-421/C-97-l348

ORDER DENYING RECONSIDERATION

PROCEDURAL HISTORY

.On September 4, 1997, MCLnnetro Access Transmission Systems Services, Inc. (MCG°etro)
filed a complaint against U S West Communications (USWC) for andcomperitive conduct. In ins
complaint MCImctro alleged that USWC failed to provide adequate facilities for local service,
as required by state and federal law, Lm addition. MCImetro alleged that USWC has engaged in
a pattern and practice of anticompcdrive conduct Ana that such conduct has created barrier to
MCImezro's entry into the local market and has hindered MCInneu° o in its ability to provide
local telecommunications services to new customers and in.its ability to provide high quality
service to existing customers.

On September 16. 1997. the Commission issued a notice soliciting comments on the following
three questions relating to this proceeding: (1) whether the Commission has jurisdiction over
this' matter; (2) Whether there are reasonable grounds to investigate all allegations; and
(3) whether the Commission should treat this matter as a complaint under Minn. Rule pan
7829.1700, or an arbitration under Minn. Rule pan 7812.1700. The notice provided parties
10 days to rcspond.

On September 26, 1997, MCInuetro, USWC, the Minnesota Department of Public Service (the
Department) and the Residential and Small Bus'mess Utilities Division of the Office of the
Attorney General (RUD-OAG) filedcomments.

On October 24, 1991, 'm response to motions adopted by the Commission at ice October 21 , 1997
meeting, USWC fled a Request for Reconsidcration and Partial Dismissal of MCIm's Complaint.

On November 3. 1997. MCIrn fllcd comments responding no USWC's request.
\

1
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On November 4, 1997, the Commission issued its ORDER FINDING .TURISDICTION AND
INITIATING EJCPEDITED PROCEEDING

On November 17, 1997, USWC tllcd comments replying to MC1mls cornmcnzs of November 3, 1997.

The Commission mc: on January 27, 1998 to consider this matter.

FTNDTNGS AND concr.us1ons

Having heard the arguments of counsel and reviewed this matter, the Commission is not inclined
to reconsider its November 4, 1997 Order. USWC's basic objccdon is to decisions that :he
Commission made many months ago in the Consolidated Arbitration Proceeding* regarding Me
unbundling issue. I: is now unrimcly to revisit that question. The Company may non avoid the
untimeliness of its challenge by bootstrapping it to the November 4, 1997 Order?

USWC has alleged Dur MC1m has "no legal basis upon which to continue enforcement of the
provisions of the intcrconnccdon Agreement that require USWC to provide combinations of
network elements or superior service." The heart of USWC's argument is that the Eighth
Circuit Conn of Appeals decision that certain FCC rules are illegal' automatically renders the
unbundling provisions of the MCImIUSWC Interconnection Agreement void or at least
unenforceable.

1 In the Matter of the Consalidaned Peninions of AT&T Communiczlgions of av:
Midwest. In:.. Mf?Imearf> A6¢¢ss Transmission Scwicfzs Inc.. Ami MFS C<>mmunica1° M
Companv for Arbirratiqn with US WEST CQmn1 4mic2 ci0ns. Inc. Pursuant go Section zszmw of
We Federal Telccownvnicanifvns Act Qf 1996, Doc1<ET nos.P~44-2,421/M-96-855:
p.5321.421/M~96-9092 ?.3167,421/m.96-729, ORDER RESOLV1NG ARBITRATION
ISSUES AND INMATING A US WEST COST pnocazamnc (December 2, 1996) and
ORDER RESOLVING ISSUES AFTER RECONSDDERATION AND APPROVING
CONTRACT (March 17, 1997). 4

The Commission notes that its November 4, 1997 Order, which USWC
requested the Commission to reconsider, docs not address the unbundling provisions that
USWC now assets are 'unlawful' due to the Eighth Circuit Court of Appeals decisions. In
fact, at the hearing preceding the November 4, 1997 Order, USWC did not challenge
Commission jurisdiction to hear MCIm's complaints regarding implementation of the
unbundling provisions and simply questioned whether the Commission had jurisdiction over
allegations that arc independent of the provisions of the interconnection agreement. Order at
page 2.

'Iv

3 See IQw:a Utilities Bqgni v. FCC. Orders dared July 18 and October 14, 1997). .¢H?1(,
`
\
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However, Ir is not clear that die Eighth Circuit decisions had that intent or effect. The
unbundlMg provisions the: USWC has asserted s are void or unenforceable arc located in an
Interconnection Agreement that the Commission ordered between MC1m and USWC Mer an
arbitration proceeding. See Orders cited in Footnote 1.

The proximate cause of the Unbundling provisions objected to by USWC, therefore, are Orders
of this Commission and the contractual arrangement (Interconnection Agreement) between
USWC and. MCIm. not the PCC provisions struck down by the Conn. Until those Orders of the
Commission are amended to require alteration of the USWC/MCIm Interconnection Asrccrncnt,
.MCI1un docs have a legal basis upon tO seek cnfonzemcnr of those provisions.

In its recent request for reconsideration. USWC did not ask the Commission to reconsider the
December 2, 1996 and March11, 1997 Orders that are the heart of the rnaaer. Two Obstacles
block that approach. of course: irs. a petition at this time regarding either Order is untimely,
pursuant to Miztzun. Rules, Par: '7829.3000, Supp. 1; second, USWC has akcady sought and been
denied reconsidcradon of the CommissionS Ondcr regarding the unbundled network elements
issue' and, as such, is barred from requesting reconsideration again in that point by Minn.
Rule, Pan '7829.3000. Subp. 7.

The Commission may always vary its rules to flow untimely rcconsidcmtion, of course, either
upon request or upon its own motion, provided the grounds for granting such variances exist
pursuant to Minn. Rules, Pan 7829.3200. Or, the Commission can reconsider (Ar any time) a
prior Order on its own rnodon. However, no request has been made for that action and the
Commission is not prepared on the basis of this record ro initiate such action at this time.

Based on the argunuens hard to dare, the Commission is no: persuaded that in is in the
public inzcrcs; for the Commission to initiate a review of all interconnection agreeznenzs
and possibly airer Iberia ash time there is a new legal decision arguably affecting or
bearing onarermthercin. Reasonablcconrinuicyandtiinaliryrozhenerms of
Interconnection Agreements is a legitimate public Mast concern. To overcome Mar
concern. a strong sbowinlg that the Commission's decisions mggming the unbuodllng
provisions woe wrong wiNd be required. not simply that :hose decisions are no longer
mandated by federal regulations .

The Commission nejeas USWC's suggestion that the Commission would violate the
Conn of Appeals decision if it took action to enforce the unbunWing provisions of the
USWC/MCIun Interconnection Agreement. The Commission is very respecdhl of the
Coup and is scrupulous no abide by its dl:ectiv° es. In its orders, however. the Coors of

* . SeelConsolida:ed.Arbitration Proceeding, Docket Nos. P-442.42l!M-96-855;
P-5321.421/M-96-9092 P-3167.421/M-96-729, ORDER RESOLVING ISSUES AFTER
RECONSIDERATION AND Appg0vnqg CONTRACT (March 17, 1997).

i
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Appeals directed its analysis and decision to interpreting the Act and determining Me
validity of certain FCC rules promulgated thereunder, not to the validity of any existing
Interconnection Agreements. By invalidating those miles, the Court indicated that it
would be improper for any party to enforce those mies, M such. However, the Court
did not address itself to the validity of any existing Interconnection Agreements. 'Tile
Court did 'riot even direct the party commissions to review commission-approved
Interconnection Agreements for consistency with the Coup's orders and revi5¢ them
accordingly' Hence, it does not appear that die Coin intended its orders to impact the
already-made decNions of state commissions or to alter the substantive terms of cxisdng
Interconnection Agreements., As such, USWC is acing on its own (hot, as it suggests ,
as messenger for the Coup) when it attempts to persuade the Commission to revise an
approved Interconnection Agreement in response to the Coup's order.

t

In considering the persuasiveness of USWC's argument, the Commission is not
persuaded. The Commission docs not believe that its decision requiring the USWC and
MClm to adopt the unbundled provisions 'm question is necessarily inconsistent with the
Court of Appeals decision. The fact that the Commission's March 17, 1997 Order
explains its decision to approve AT&T's proposed unbundling language by referring to
now-invalidated FCC rules does nor mean that the Commission would not have made the
same decision in the absence of the FCC rules and simply explained its decision using
another legitimate analysis, e.g. consistency with state law and policy. In short, as a
matter of logic, removal of one rationale for Commission action docs not inexorably and
automatically invalidate the decision and try=nH=te the opposite decision, i.e.
approval of USWC's proposed contract language restricting the purchase or
recombination of unbundled elements, as USWC suggests.

Beyond noting the logical insufficiency of USWC's argument, the Commission is not inclined to
reconsider ins decisions in the December 2. 1996 Ann March 17, 1997 Orders on its own motion.
The Commission is particularly disinclined to pursue the manner an this time since the question
(whether the Commission's decisions in the December 2. 1996 and March 17, 1997 Orders
should b¢ reconsidered and amended) was not squarely presented and argued before the

Commission. As a consequence, the record is inadequately developed on the point and provides
an inadequate basis for such an initiative. Further suggesting the inadequacy of the record. the
Commission notes that the lack of analysis of the issue by die public parries .

For all these reasons, the petition for reconsideration will be denied.

s

necessarily inconsistent with the invalidity of the FCC mies and certainly the Eighth Circuit
Coup of Appeals did not rule :her the unbtmdling provisions » were invalid. In shop,
invalidation of the FCC rules does not render the unbundling provisions contrary to law as
USWC contended.

For that matter, the Commission docs not view the unbundling provisions as

4 3
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ORDER

USWC's Request for Reconsideration is denied,

This Order shall bscomc cffccdvc immediately.

OFTHECO ISSION

Hoar
Executive Secretary

(s E AL)

/r

This document can be made available in altemadve formats (i.c., large prim or audio rape) by
calling (612) 297-4596 (voice), (612)297-1200 (TTY), or I-S00-62.7-3529 (TTY relay service).
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ATTACHMENT 5

O§uc cf' the Scr.7u13/-V

Sewicc Dale ¢
De'xmbar 1_ 1997

BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

CASE NO. USW-T-96-15
A'IT~T-96-2

IN THE MATTER OP' AT&T CQMMUNICA- )
TIONS OF THE MOUNTAIN STATES, INC. )
PETITION FOR ARBM=ANON PURSUANT TO )
SECTION y,52(b)OFTHE TELECOMMUNICA. )
TIONS ACT OF 1996 GF THE RATES, TERMS, )
AND CDNDITIONS OF I:NTERCO1~{NECTION )
WITH 0 S WEST. . )

)
ORNER'NO. 27236

This is an i:hiu\rinn pr° ===di==ss uyAr&r Cnnnnmunicaiens of the Mountain

States, Inc, (AT&T) soda' prnvidoms of the federalTelecommunications Act of 1996 (As).  The

Act was enacted by Congress to fore: companion 'm local telccummlanisaxtioas service ma.-kann.

It enables porenrdal cnumpedrorszo kudzu-Jocalmazkas in any of three ways: by purchasing unbuadlad

network elements Ema the lm=» mb¢=m load exchange carrier (LEC). by reselling it.: Zn=.m.n¢m

.LEC's retail servicer at wholesalemes, or by constructing their own fadlitia.

'I1:e&rsttwom¢thodst'pra¢ompetitor'snuarka canrycanbeaccomplished onlywithan

Ag-eerneot between the comp¢titnt and the innmmbeaz LEC, Md ever a facilities-based compeer

wlifnwdanagr=enn=umtopwovidz=£or:he ea¢¢h1.n1g¢ of custom~er tr=a&c. TheAa cstablishes certain

d=m==f¢rn=nmm==n» ns==¢i¢n==ani¢:=¢=al¢niut=¢n¢n.a=a=.g° fa, =gr=é=n¢n¢» ndr=qua» ¢===av¢

n=gu:ia:innby:hepaniacapuuceamuiuiumdanwnsaivedispuaedissues. 47 U.S.C. §§251, 252.

Ifthepartiesxrcunnblctonegotizieainzlagxeemsurt.eitI:=:'parzymayr:questa:titruianby¢szz:¢

militias eommisdonto :esolw the opexissues. AT&Tiniti:¢l=ed thisad:imatl'on upon omits efion

no negotialneanintemeonnection agneementwithUS WEST Comfm1v~5-Mens, Ion. (U S WEST), to

enable AT&Tro entd'thelocll Idecommwunicarionsnuarketinldaaho.

PROCEDURALBACKGRMUND

lm procedural hissy ¢f we case i, kngmy. Md is uaeny =umn»==aa in Order
No. 27050 issued by the Commisdcn on My 17, 1997. The C° =nmnis=£i8n =pp° i"t=d an arbitrator

tol'¢l¢1v¢d*le&sp1luedissumlnd&dih!e&emnulpdetion ofao ageemenr by the par&es. Following

evasive discovery, the pnesemion of evidence ax an Harbin-aMila~n heading and the tiling ofpost-

\n...

ORDER NO- 27236
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bearing briefs, the arbitrator issued on March 24, 1997 a Fins: Order Addressing Substantive

Axbxrranion Issues (First Order). After more discussions, hearings and fornnal briefing, the arbitrator

issued a Second Axbitrraxiozx Order on June 9, 1997, The Commission thanrev iewed the record ad

the arbiter=sor's decisions axed issued Order No. 27050 "as the resolution by srhitrazion of disgouted

issues pursuant to Section 252(b) of :Ne Tdecomrmmieaiious Act." Order No. 27050, p. S.

The parties wee wwhls. however, to reach 8gw-'m-nf on so: contract issues thxathad

notbcax preselnMedto the arbitnror. In iddiltiom theUni!.ed States Court ofAppeaisfor the Eighth

Circuit on July 18, 1997 issued its decision 'm an sppul chlllfrugilug the anrthoxity of the Federal

Communications Commission (FCC) to specify certain teams for intereoonedon agreements. See

lawn Utilities Board v. Fedowl Cawnuwnieariau CaIwinzw1, 120 F.3d 753 (sch Cir.1997). The

Court's deddonpoteultially inupaded several issues between U S WEST and AT8cT. To resolve the

rennainizng issues and cousin the db of the Iowa Udlirtes Board decision, the aubitzwator

partidpa:edlm1'i1l'li1erdiscussionswiththepartisssndsuieptedulditionnlbdeizng. OoAugusz2¢5,

1997. the ¢ bmrmf al=a a 'mama Arbimso orda. Finally, feuevving the presentation of addizional

issues, the ariiitralaor Elem! a.Foux't.h Arbinnstion Order on Septezunber 8, l997.'

.AT&T andU S WEST :arch Ed sfetiiiou for Review of Scptennber 8, 1997. Both

Petitions requested review of issues decided 'the in ashiusdom orders as weill our Order

No. 27050. LUis; horwevczgdid nomad: the end tithe press to pxescnstthe diapumod issues to the

Commission. As disasssioos for theinxerconneaion#mum eomimaed, the panties again could

not agree on certain s==»==,lmaay ¢=-11-ms v»i:n1h= price lists for services or p=-=d===¢= p¢==~ia=aby

U SWEST. m¢l,4"ne¢w¢_h,u188!I¢If°r";§5a8¢e_ Thenatimmonoeomdinglyisssed on

Qaoberé, 1997 hisFdth1'Ubitra:&omOul.a. 'I'he fl:um~issionpmwo~» ided thepaztiessn oppourwznity

toxaiseissoaforreviewbasod onthoFd5:hOtder,sndUSWEST£IedaSupmlmunue:n1tal

mm°fma.»=. so Support Ana Petition forkevieSv on Oaobcr 14, 1997. '  .
This woruldhswe eonulplaed thepnseurzrtinnofissuesdbr thcCouImnilsi» 0m'sre=vievvb\n

for action, also oaeuningonOetober 14, 1997, bytheEigh¢lh('§r1c=l1it Court ofAppe=als.

Theconsr:, grsnnztggpaiziousformsievviledinzhelawa Z]nWdes8alau1dcase, issued an amendment

1 Tb: 4:'bi&1.!nrp:uvidld£l nu3e cspiu d1hz Fo\n Om6d1o1hep:niamSQt¢mba s. \997_pr=umab1y so that
aw issuss xuu1&g&uun&:F¢ux1h Old¢aauld hchcJudd ia|.h¢paN9:'pct3tiuo: fox-rnvi¢wEd with :he
Co 3ssinnonSep1anha'8. 1997. ,

ORDER no. 27236
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to its decision. The Coin vacated an iddidonal FCC Mia relaxing, to the purchase of unbzmdled

network elements by a compcdtor LEC. Believing the amcndnnent to the Iowa Uiilizies Board

decision to be directly relevant to issues prescnrod in this arbitrzxion, U S 'WEST requested an

oppormniiy to ii1¢ an éddirional brief with the Comnnissinn, and AT&:T requested an opportunity to

respond. U S WEST Tims on Oaobcr 27, 1997, filed- a .Second Supplemental Memorandum in

Support omits Petition for Review, and A1l8:T Sled its Memoranduxuu in Response on Novanber 7:

1997. .

Bdorewebeggour disuzsaian ofpartia:larisa1es,itisvvonbn~hiletoaez fnnhzbg

smndaxds mdpoEdsthatgddqom:rxwiewvhtHscase. TEsislnazbitr1ati~onnatha'1ban aim!!-scale

|492-r$ida1procadi1u|ghunn|ulgh¢tnmi1dn 4strw&vehzni|\gbéuetheCommissinn Thisuhiu'a6oo
ishwou a8ulnd'mtheddstof|4g:hydi;<na|sionsbytheparicstoreachauggumgn|3435

puxposeistodeddeonlythoseisauesonwbichtheparieslre\unlMztorea¢bl.ni=¢olnmodaxion.

Infra, a1Lhou@thcisuesprsemned'mthearbiuwadonanedpiiamtandm:m~uuus,n1anyi;g1es

vvercvaiwnnadynggodacdbytheparda. Th:godof1l:isprocessis anMexroonecdonagrement

thepartiesa'€$ ugtosi9.

Wedi¢Idnunbaweend:isa:hiuiaoaodtheusual ldwI!8dl1p1'°¢°°4i0giségniiamr

tathe pzwocessforcomnpleiaulgtheasc. Forongzbeusudappealnotheldaho SupnemeCourt

a&ndedby]ddhoGade§61-627ilnetavaillMe.lathcA:z:unaln=sclar tha¢a.sta$ecau:tdoesnot

have to review animereonnedonageanmt. See 47 U.S.C. §252(°X4). Ralber than

anappeaL anypanyaggietifedbyapwovdofaninzer\eanu~octionageem=mcanE1:"\nactionin

,W,,° Pd,¢,84q,15mi¢¢° unt° ¢¢mn§n,wh¢e,¢h,9,mm,___m,=¢5th,,,qui,,men"

ofSecdon 251 Md this section [Sedan 2521" 47 U.S.C. §252(eX6).

GarrcviewoftheisiaesisgddedbythestllndardsofSe:&om|25l anld252oftheAa,

uwdlaslulesp'cun:lgaxedby&cFCCto plennemeAct'|gods. Hawev¢r.thetumsof¢e

.Ando notandcannotdicta&esped£::u:Its'mdcMofMhmmdnedsar thousandsofdetails and

connwezcissulssthatnnaiseup anintenuammedunuaeanaat. Thisisespdallytzueinlishtdthe

Iowa UdIidesBa)av1dded§onthaxrdeaed someof th=PCc:destham ap=d6edmesul:s for

signiicaatissua,incilad gpmidlngoflnubulndednuvvuukdmmsandvMuzlesderata. Instead,

thaAatpravidcsparamatexsoutsideofvvhichtezmsdaninternnneeciomageemaucrmaynozgo.

On individualissucs, any of sevanl rwults ante pexmisdble Io»dcr thsActand FCCreguladagg
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and this atbitradon will decide those issues if the parties cannot. Thus, the Act encourages the

parries to voluntarily negotiate tea tams of their ageism:nL but aerates the adnitration process for

the Commission to :iedde those issues, consistent 'wldx the terms of the Act and applicable

r=su1=ti° vs, onwhiéh the pardm qnnozorwillnat ages.

The oamre and purpose of this arbiuwatian and the require=nxs of the Art guide our

tesohltionofthspai1ions&rrevi~ew. Becauacthzgcdls :o provide terms for the completion of an

9 4,wcm=ednot&sa1ssissa5on~whichthepa1'deshave Ag-d,° rv» hi=hBiv= dreadybm

dedd&'mamann=rcondst&~aviththeAcx and Qplimblcrqgdadons. We will address odythose

issuathatremainopenfcrdeddonnr thamnnalyhzvuhealdeddedMpropdyinlight of the Act,

orwheredldicaionwilllsdstth:pat&es'éurtstonuduismalllgeeuuenm.

A .  1 s s u z s R A ; s m n m u s w m s r ' s r n m n o n r o n n z v m v v

1. Unbended Nelwurk Her cots.

P:iortoW=a:binntcm's'I'hirdOrdu,USV TarguedthaztheActprohibitswd:z1US

VESTr stoas":Mam1unb1mdling." 'I'h|isissue,]isted|.sissue25 intheF1rstOu1dx,isstaxedin

:hat Order is followsz .

FirstOrder.p. 11. .. -

USWESTdsd thsiswe1l~ga'm&l1uwingtl1eIawaUiiIide.v8aw1dddli~o;l, snéthe

|rbiuaor revisiud1h» i¢sueinthe1hi:1d0u1d=:apa,g=s-lo, W||h@1Q[§8hdud¢d tbII%¢

Bigh|IM&*a:it'scpidcndoesootim.damemRyaltathndghmofAT&Tto tak9§'oamUS9EST

dmu¢mBinmunsepalned.&sMoa." '1'l\i!dOrda,p.9. USWBSTiniuini&llpemWonfo¥review

mmonndumdidaotidand&apa:tiu1lam'connzat@itbelievsmzabechzogd,butaskdahe

Commission tn-"har thepxndceafsham1l1lu:ndling.and... d=ui:3r.nhanUsvvEsTn=¢d Ody
provide rework a¢m~¢uts ¢OAT&Tonan !1phi'lq4\nrlbasis," US WEST rename, P- 7.

US WEST obsawes that the separaiepzidng methods the:apply to access to
network elelmenrts and to services bought for resale canproducc inequitable
and unsound results in the case where AT&T purchases access to and
racolnubioesU S wgsr dements without adding its ow physical network
elaters. Specifically, U S VVEST considers it inappropriate to allow AT&:T
tabuyaccesstoUSWEST switchianlgandloops udemwram thats, when
combined, produce a price that wouldbe subsxanrizdly below the price that
AT8:T would pay for U S WEST retail services that it resells.

o1zDE11 t4o. 27238 -4-
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The spotlight foaxsed again on AT&T's ability to purchase unbundled network elements

following; the Eiginrh Circuit Coin's amendment to 315 Iowa Utilities Board decision. The Court

struck down an additional FCC regulation prontmlgated to dnriiif the duty of incumbent LECs no

provide 'unbundieci network elements to competitor providers. U s WEST argues in its last

menwrandmn that it "cannot be reqzxhred to recombioc unbundled network elements for any

[ w @ @ u ] LEC," and contends that "the proposed interconnection agreement between AT&T and

because the agrwnanr in this case contenulplazcd tlaat U s WEST word
provide demrauts in eomhimzudnm if requcsted by AT&T, the agmeanent
cun1caInsnopxosvision5forhowU SWESTwil1u:ncox:nl=ine, orhowAT&T
will comb° me, those elements. Fatima, it providesno ilnfozmation regarding
exzz.-tly how AT&T will gain nondivriminatory acres to U S WEST's
owvorkro accaozplishthe colnnl1i:na4rion afe!ennnum.sUSWEST cdanosesto
separate. Inaddition, the agrrrme-'xr does not devil how customer outages
and service quadhy concerns vised byte scpaxxfian cf elemzoss 'will he
dinuimuxd or at least

USWESTnmst1huw&rcb:modi5¢d =° I3=1¢¢==ny¢=qua==m==ntmus vvEs° rp=u» ia¢ e'emcnxs

in acambined stBteforAT&T." US WESTSecandSu4p!eml¢nu1Mmwandum. P- 3, 5. Tels, U s

WEST'l argument rending aim r a w "sham imhmmdling" has chnnugd during the course of

sears. Ixnhially, Us wEsTa:gu=dtba:ATaT¢h~ouldnozbepumin=dtoplu=has=aI1nawark

dunmsmqukndtopnnauideloa1su'vine81Mlm» dld:atcs andthsstubyavoi~dpmr¢ha1sio,gpadaged

so-vices ztpreszmazbly highs' wholesale rue. USWESTnnfweonlznds that it canuot be rqqldred

to ?w,;~4¢ my .canny:ued dmmxsto AT&T,bwnusethukd rcquira AT8cT to recombine elements

itpurchases u unbwudednelwetk

:nm1z4¢n§v¢1~¢====-~==1»===a-====» ATM mme Ma: ndzhq- Secziun 251(=>(3> aaa' an

EighthCi:u:it Court's dedsionremiathe ahiliryof a colnupe5tnrI£C zo purchaseunbuadled

elements and reconniainc them in order to provide service. AT3cT ds contends than "===n1>ly

=ii==i==ri=s 1==s» ==s=r=s=Mivs qomhinzdomapmn w U s V wH&mndathsaIgreemnn

iaxaBy inconmpleze and cram signiiumbarriers to may." AT&T Responsive Mauuorandunn, p. 7.

Accnrdingto AT&T, . |

AT&T ds argues that sue: law can be qplplied to uphold the a:bit:atox"s derision to

p~~@¢us u» ssr£m91=u[n=g1`¢p¢niun¢u~¢¢ka=m==n== séthaxnevv enoautsmustneconubine

AT&T Responsive Ivlmuoraodum, p. 7.

oxnamo. 27236 .5-



I
I

th.cm" and "to uphold the arbitrator's decision that U S WEST must provide AT&T combinations

fretwork clements." AT8LT Responsive Mcmoraludum, p. 8, 11. AT&:Tasks the Commission to

approve the arbitrator's decision on access to unbundled network elements. Altemalively,because

U S WEST must proyidc nondiscriminatory access to its network so that AT&T can recombine

network eleonems, AT&T contzods "the parties must be givco an opportunity to negotiate terms and

conditions for combining elements, bring any unresolved issues to arbitration and have conxracr

language reviewed and approved by this Commission." AT&T Rcsponsivv: McmOitandum, p. 11.

To resolve tlulese issues regarding aoccss to unbundled network elemcnxs, we tum no the

provisions of um Act, aswell as the clatiécations provided by the Iowa Utilities Board ded5iQn_

Station 251(c)(3) of the Act descnlbes the duty com incumbent LBC to provide Inubuodled access

as follows:

Th~edutytcpu1uvide,toanyreques6ngtdecomumwunica5unscam'crfor the
provision of a ¢r1» r-wnm-ic Mons service, non disdminaxmy access to
naworkdemwsoosn1mbund~edba§satanyteclmically£easx'b1epointon
ra:u,t@sandoondidonsthatarejzxsnxeaaolusble andnondiaIaimizmatory
in sscordanccwiththctezmsmdcandidonsdthaagreaunamnlluzdthe
requirements ofxhissecdanandsedun2S2. Aninumubentlodeiashaznge
cuziershallpwavidzsuch\m und1dn¢tvvo&dmems'mamanner that
allfnlvwsnequ ngcarrierstocomhMsuchelemmmsinorder to pwvide snach
zelecomnndcadans sea-vice.

The Iowa Utilities Board decision rq'ea¢d several FCC rules promulgated to implement the

unbuodiiog zaquizreuxcots of s¢¢a¢mzs1(¢Xz). nm Court v=»==¢=a 47 c.1=.R. § $1.31s(.=)-(f),

FCC mlesthax required incunubcnt LECs pa recombine network elenmits :am are purchased by Rh:

¢=° nDqJeti0urauiacnanmzbzmd¢edbasis. 'I1:~aCou;tnotedthau:thelestsentcnsa: ofSe¢tion251{¢)(3)

ceaiers will combine the tmbwudled d ants tlxemsdves."

Iowa Utilfzies Swat. 12o Rad at 813. In la annaded d»°m===. the Bsgmb Armin Conn also

vacaMl 47 C.F.P~ §s1.31s(b), which provides rm "accept upon request, aoianantnnbqot LEC s8:al1

not separate ruquelstd network elements that the LEC currently co1unbin£=8."

The follcfwjungrequirennanrs, staxedinteuns applixaaMntathiscase arc quiteciiearly

l°rl1\n/-=tt»vlby theta and thJeIawa Utilities Board decision: (1)U s wsstr must provide tO AT8cT

acaeas touanbnnadlzd network e1em.=nts; (2)AT8:T ¢npm'¢1:~,$¢ any orall of Rh: ndwoxk elements

it needs as ulnbwndled d£::n:1JI$§ (3) U S WEST need not combing unbundled elemeors for AT&T,

hurt U s WEST must pI*Gvi¢ie the access AT&T needs to U s WEST's 1::=rw==m in cider 1.0 recombine

-in

":""\
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the unbundled dmnents. Other thalia broadly defining the term "network elements" to be unbunOlci

the As does not provide guidance to incumbent LECs in dercmnining the prims at whip; elements

must be unbundled, ad the FCC mle prohibixiog the decombinimg of alrrently combined elements

has beenvv-~*» dHowever, the Act docs notprolzfbiz the sale ofunscparated components as pan of

unbundled nuvvork demers.

1

With these rules 'm mind, we turn to the aurgumems presented by U S WEST. The flrsr

has been éhiy well answered by the Eighth Cirosiz Court of Appeals lo its conclusion that the Act

does not resuia a. competitor LEC from purchznsing whatever elemeor it needs on an unbundled

basis. The Eighth Circuit staxcd that "the plain language of subsection 251(c)(3) indicates that a

requesting Annie: may achieve the capahiliiy to provide tele¢:ommm:m'ea:tions services completely

11lusl1 access to the unhandled elcmenrs fan incunubenr LEC's oerwodc." Java Utilities .Board

120 Asa as s14. Thecomrejeaed are ==z111====¢nmuse abuifv so select imbundlcdWesover

reside as the preferred route to enter the local tdecoaunxutlnicatious markers will nullity the resale

pro~» isions. The Court noted that "unbundled access has several disadvantages that preserve resale

as a mezanizngfizl alternative." 120 F.3d at 815. For euoannple, "with resale. a competing carter can

avoid elgaendingvaluaeble time and resources recombiluixug unbridled network cleenears." Id. Thus,

the initial "sllaanuunbundling" arguznnenz Made by U S WEST was directly réected by the Iowa

Utilities .Board decision. .

U S WEST also argues too broadly the e&lect of the Eighth Circuit Coin's amcodmeot

rd the Java Uziliries Board decision U S WEST contends Thai the Court's rejection of the rule

preventing an incumbent LEC hronl separwring network elements Thai it currently combines means

rhanr theiotuconneedonag1 mnnotr4heUSVWSTm provideany elemems in econiained

state to AT8cT. The problem witch U S WEST's argument is that if goes too far. Han iocumbeon

LECwee aduallyproluhiud from providing any combined components to a requoszing earNer, the

aceessto uznlblmdled elements requizremreutwould be so ixnpraoiieadas to become meeolnglcss. U s

'WEST wouldberequired tobreak downeach-nawork eleuvacnt into countess physical componans,

and also provide aoeess to its network a innumerable points so that AT&T Gerald reconstxua them.

runs implemented, his result would ma. Ir¢m=nuaus assess: an tcehnical burdens to both
companies to the ecranthat the unbundled aeeess requirexneut of Section 25l(e)(3) would never be

realized.

ORDERNO. 27236 .7-
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We do not believe Congress, or the Eighth Cirfnlit Court. had this result 'm mind for thy*

unY9und]ec8 access requirvamumt. By rejecting 47 C.F.R 51 _31S(lb), the Coin did no more than

.recognize the distizwtion between the 'Incumbent LEC's duty under Section 251(c)(3) to provide

af-f~-<9 t o  u n b u n d l e d  n a w o d f .  e l c m m t s  a n ¢  k s  d u t y  u n d e r  S e c t i o n  2 5 1 ( c ) ( 4 )  t o  o & l e r  i t s  r e t a i l  s e r v i c e s

wholesale rates. The FCC rule was "connraxy to 251 (r:)(3) because the rule would permit the new

entrant aztccss Lo Rh: inamzbnnt LEC's network elements on a bundled nathcr then an unbzmdkd

basis," and t.b¢r¢by "obliterate the caz'\=&L};distinaions Congress has drawn in subsections 258(c)(3)

and (4).°` Iowa Utilities Board 120 F.3d a ___. It docs not necessarily follow from the Court's

rejccdon of the rule that the Act prohibits a LEC Rom permitting eonsponeots tea! necessarily

comprise wobuodled nctvvorii dcnmwl: from r==m=i1=ins in their unseparated stare as pan of to

interconnection agreement. Requiring a competing LEC to recombine the elements it purchases on

an unbundled basis is not the Sam: as saying the incumbent LBC can never leave unseparated

components in thdr eonubinod state.

. We have reviewed the arbitratol's Third Order rcgard'mg access to unbtzndled element,

as well as Aztacbnnneot 3 to the deaN hitereonocction agreement. Section 1.2.1 of Attaohmeot 3

identifies the unbundled network elezuutcots U S WEST will provide to AT&T, and Section 1.2.2

makes it clear that AT8cT has the burden to recombine the unbundled elements. These provisions

arc coosiszent with Section 25 l(c)(3). U S WEST in its Second Supplcnnentad Memoulodum does

not identify paMcsilSr elanenrs that it believe are impermissibly combined. but only argues that the

ioterconneczion agreement should "be :noditied to delete my requirement that U s WEST provide

elements 'm a combined state for AT&T." The As does not require the sweeping prohihetion

requested by U S WEST, aodwwitheut more paniadaridentification of the component cotuobioaltioms

U s WEST believes are ixupcrmissible, we will not dismrb the arbitrator's decision regarding access

to unbtnndled elcuzents. . . .

z. Shared Transport.

Localtdephooc calls are over facilities the are either dedicated or common.

Common lead tnnspon, or shared trwansporr, is an intcroEce transmission path between an

iocrnobent LEC's end aims that is shared by other carriers, Shared transport also means that the

route of a call is not necessarily predctormind. Instead, "for each call, the LEC must use its own

routing table to determine which trunks to use, depending on the call's destination and the current

s
I
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availability of circuits." U S WEST Second Supplemcnial Memorandum, p. 7. Because the LEC

detcarxnixws the most e§c:iex1t route for each call at Thu time it is mac, in is not necessaly for the

"requesting carrier to choose particular interoffice or to specify the routing instructions for

the call." U S WEST Petition, p. 7.

To: arbitrator dderlminled that "shared transport (between all U S WEST switches, buy,

not between U S WEST and incumbent switches, or hetwceo U s WEST switchéé and sewing Wks

centers) is an unhandled network element [and] should be included 'm the final agreement." Third

Under, p. ll. U S WEST contends in ins Potion for Review Thai shared transport is not, or should

not be, available as an unbundled netwndc element. U S WEST renews its argxluuncnt in its Second

SupplwnenralMcnuozrandmnng conmendingthat the October 14, 1997 amendment to the Iowa Utilities

Eward decision support its position Because the transmission of a call requires access to several

diiercm uerwodc ¢m.p¢m¢=, usvrssr gue um sham transport cannot nelle an unhurizdled

network element. . .

. U S WEST concedes, however, that FCC rules left undisturbed by the Iowa Utilities

Eward ease require incumbent LBCs to provide shared transport as an wnhundled network element.

See, FCC Local Iosereonoection Order, CC Docket No. 96-98, 1] 439, FCC Thiund Order on

Rceonsicieration,944_ Also,although shared trnnspon was not specciically disaxssed in the Iowa

Utilities Board decision. the Court Upheld the FCC's broad detczminaiion Gr network clements

subject to unbundling r=q1=imnu=n¢s. Sec, Iowa UtilitiesBam; 120 F.3d a sos-09. ("w¢ believe

that the FCC detezmioition tlzalt the tem: 'network element' includes dl of the facilities ad

equipment tidal are used 'm me otvezwall commercial WEi=:ing of teleeomnnmications is a neascnuable

conducion and enltitied to deference").

W: ind the; providing shared transport as an unbundled network element isreasonable

and consistent witch the requirements of the Act. First, as we discussed Io the previous section,

Section z5x(:j<s) does not prohibit the use of 'unscparated components in unbundled network

elements. If it did, eevuy Unbundled dement woad necessarily be broken down into numinous

physical connponmm In the case of sbzared transport, a breakdown into the slnmallest idelndiiable

calmponcats would not be possible Mari! 8Rer ire dl is made, because bY definition the route of the

call is not spcciied in advance. The pnacdcal erect of U S WEST's interprctarion of 251(=X3)

would he to :snake shared txunsport unawazilznble to competing LECs. Indeed, U S 'WEST argues that

ORDERNO. 27236



4 l

N

it "ca.noor be required to provide unbundled access to tnzmsmissioo faciiidcs between end ogees."

u' S WEST Second Supplemental Memorandum, p- 9.

5€¢0mi_ t=9031d-He AT&T to d¢° <ign=\h= in advance the routes for its azstomers' calls would

greatly increase AT&T's costs to provide service. The 2.r'0iu'aIor found that "forcdosing AT&T's

use of they S WESTtran.spon demenffm manner such as U s WEST uses themitselfwould build

into AT&T's operations a signiisant cost disnidnrantage." Third Drder, p. 11. To implemcm the

unbundled elmnemls requirements and4=,!=m= which network elements shouldbe Made available,

Rh¢AlctdiredsthsFCCto =¢nsinav» n¢¢1m"» L¢a» inu=t° p» =~i¢m¢¢=¢Q=u¢hn=r=» ¢rk elements

would impmlir the abilityofthetdeeomnnuzicaiansaxdusu|dn,g wncwide& services that

in seeks to keEler." 47 U.S.C. 251(f1)(2XB)- The FCJC deteuaninied that the requesting easier's ability

to provide a sunrise Would be impaired "if the quality of the service the enxranx can of, absent

aeeessto the reqpested elienucut, dcciiniesaundlor the cost ofpxuviding the service rises." Fir$tRI=pon

andOrder, 1285. Thefawa U6Llzies8oanidde:isiom spedicelly upheld this staodand for determining

whether a network eleinncnt should be Madman available to Rh: competitorLEC :

.Iftheql.\aE1.yof the aervicedecliinescttheeosr ofprovid'mgthcsezvicedscs
as a result of anequstilugca:rier'siu\bi!ilgtagainaccessto anetwork
elcxnent. :hen therequestingcamber's abniiiiy to provide the service has been
made worse. The PCC's inteIprwaatiozri of the "impairment" standard is
zcasonable, Md we give it defaenee.

.Iowa Utilities Board, no F.3d an s12 (citations omitted). By this standard, AT&T's ability to

pnevidelecaimdeeomnmuniceziounssérviceisiiuugaaixiedifsiauedtramspenisner available as :network

semen. w=1i» » i1» 4n» ppm=@n.¢=u» ¢wa» ¢==¢e=mmag=e=mm¢ ahauldmakesharedtranspon

¢vailai:lc1:oAT&¢T asanunl=tundIed network dmuian, mdse nppwovcthe arbi\raxor's resolution of

the shared======u==f= issue.

. . a. Points d'lntel-cauuectian. .

BothUSWESTznd AT&Trequ=str::vi¢woften axbincwmnts decision regarding points

uf'n1iea's:nuwnednm, Le., thmeplsceswhere a comlpetitorLEC can intevcunnectwithzhc incumbents

network 11=¢Aar=ql1ines that agincumbenxLEC provide inxeraonnedon wichitsnznwork "Ar we

technically feasible point within the callier's network." 47 U.S.C. § 251(c](2). 'I1:L¢: First and

Second Orders a:mi\o:iz¢ AT&T's intctvonncdion at any technically feasible paint,but also authorize

ORDER NO. 27236 -141-
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¢= ADR process no adjust intcxroonzctioo cost responsibilities where U S WEST can dcmanstrxtc

that I submzutialiy more azooomicalmeansfor conceding ax an equally ¢&'ccxiv¢: point Quests.

lntheirPcri1ix:ms_USWESTa1guatha1it should have grease( lxximde to carrol points

of lnlaxtaonecdoa based onaonddaadon: ofeconomyor 8dmcy,v~hi1e AT&Tcon:=t=dsth» x

theaeecoddexidons haveooru1ein4e¢erulnlidngtxhniulf=ll§`bility&rpdn!sof'mtwcanncdon_

OWRNu.25070nppuuvedthh1tsuhlion dthseposiiionsinthzfirdand Second Ordergnndwe

lghlppravedma:'b&n|Inu"sdedsionxdidvetopchn ofiuxuuomnction Thc utiuruorpmuvidcd

_I`orAT&T|Mu1eo1u1edonn tnytecixnigallyfezihllpoimm,asSedon2Sl(c)(2)xeq1|i|u,5|t||so

provided m oppoxuadtyfor thepmksto¢djust&ecos!sof apudualnrimu¢onne ooif

USWVESTQndaous!nte&|tlnlqtIli lydidl¢hltIDl¢¢¢uunmi¢d&Iw¢uuh iuupdn¢

easts. 1'hispnd:|l:1en|his camis1u1\MthetemsoISedan251(c)8)L S¢q]o\vaUdHd¢.r

B)aav14120FJdullo.

. 4. ray»|a1 c.||»¢.¢a».
U s vrssrini¢» r=dd==ugl» -¢=n¢=¢h¢uuau=waan» =li1ni¢A1° e¢'r'» lbaa1y¢°

pwd¢d1yeollcedeeqIdpunamouUSWESTpmwiau. S on2$l(cx6)plaeesa&atyonUS

WESTto¢l!owAT&TtopWmIinlly¢¢0nQ!ek¢equ@m8onthepl1mlsuofUS WESTIUS

WESTmqrpu1uvidevitd x1¢h¢&|lphqniclleollouinnllponplwuof toihn Commi:doum"t!nt

shw==i=l=°II°=-donis»»=pw=~=d==1f=f==éa»s==1»=.»¢».°fn=¢..,...= of9antlimillicus."
. W4 heE¢vethcxua&|¢iaumdWsculln¢du9ilnI|&lheF'u1tOtduiscom§nmmu8h

thuuquinuunisofSedon25l(cx6),mdwdhu|4 ob&mlubtheu%Mnor'uuoludoa.

5.Naa-ReeuningGalg~e¢.

Izerian ou=aer» =¢¢1v¢ap|ae» .gi» u¢¢fa» b¢pu» bu.|amg. eaUoution¢lrgu,nnd

eshinmmuadngchlrgu.USWESTdodnotaHeatath¢alhiuztnr° al=scl\dunoflheinttwo

isales.butdoadisputethexuaiudoufornounleauzingcharga.

Thenonrean&gdagul!ksxeapplyuo&nonddngandin:» nHaiondl1oops,poru.

mddguaiulgEnla.Thisisale1vlsp¢1=¢¢D¢¢dkt¢h&¢llhiMli° l\.Th\IIhMdea'MHsFM¢lder

» =~a¢ma=n¢l===lamnmeunuuaansngaugu,¢=4¢¢» a==H» a¢u.¢usvvnsr° » .vi2l===.1am

WenlggtdilWm$500&r&¢I¢¢l:gnwuaamialllymuehmad,hu{&n!AT&T'sMduuoe

1bad\¢aoszsw=e"dosuon\d\ing"wu.sdaoaa¢lnyunl¢l , l ,¢¢4.rghg,14_,_3_",

a:§1\tnr,unlhletolm¢der\IIn:hisc1mbdepmdaueviewof&eUsWEST¢nstl\llMuwRho\lt
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additional hcarinss. concluded that U S `WEST "shall be cmixld to charge 10 percent of the

oourcaming chorgns Thu its final price lists 'mdudcs for loops, pop.; and signaling links." E811

Order, p. S, However, the arbitrator also provided a means for the rates no be adjusted: "These

charge shall be subject is Ume-ups rcuuacrivdy to the commencanenr of scxvic¢ under Rh:

intuconnaxion Ag:lccm¢:m, 'm the even! that these charges arc chzngd by Iatcr Idaho proceedings."

14. .
It is evidcm in the Fxfih Order that! the xrbitn:tor'a mbsuuudal concerns about U S

vv;sr==° ===w4i==sn mp4=° n° fnbut.¢,nang¢h=r¢¢¢1¢xunu» =d=a¢am.=¢h.-vidmcews

reliable enough to USuallyddamioe the agpxopdn:cluargcs.Rxzher than delay the already lengthy

pow-fflivngx a.ny6n1ls=r, tau: utitruor dewed the charges aamount: lower thanrtqumtod by U S

west Ana higher Mum uglied by AT&T, Md rwvonized thy! the amount! could b¢ :¢j,,md_ and

applied rauualczivdy, in c subsequent proceeding. We find dis to be an appropdare compromise

aohnionfor these changes;andweappzovethisreicllnriamfor thsioruvoooection 1greenean.lf dthcr

pmyixndsdh-:AT&:Tbedn5puovidi:u¢s=:viceumdcr the :pennant tlaulhe approvedamounts are

inappwpdamc,thepuiiesshculdxuzczotiaxethedmgzunoxmu. Should good fahahdoruto chzlngc

the amount prove uns¢acceadi1L eitherpmy may reaolve anyremdning dixagrvennentzhlorughtho

agrecmzut's dxspuw resolutionprocdurn, or as put of l, preceding 'mbsequcndy Bled with the

c°==mi==i»n. .
6. O&u'Isslaes.

USWESTideu6§aoMu'isal8Wmview,somedvdzichwwededded° lnthc1hil'd

udFcln1hOIdu:,lm:dwhiiwaelgvldiohy$epuisaoumwhdtvuilnetolanguage
inh» r=imln¢lsawsonaaz.daamdvwhmaannnuaypoinnafdumuuun. Wehsnre
liviewediueddiiamlilalslMhlv¢4¢:1un\ia¢4lhnl&usnuneuntn l:hinnltor'l:u4uM:8qn
arencznecasazy,ozher thantodl:weezuinaannldreql&unmLs.

Asmanuuofdliy.ths&Mo\dngi:puuviddluls§stiapnpltl£onof Rh=§ml
agemmr: .

(l)Isue46,'intaimnmub:paNabmrplidng,&¢ldHenceto"g*oss1=~vem:d'npaga

33.SaaamdG|1d:,to|4po|&caxu|m1h¢pu|ut&yeonm&:toaI lnuundInMuwunxenvms

l¢uu=41v &e eafldlhn. Thisismelsiniadisnlsiedinthenealedond&eGrdu.

oluaaa NO. 27236 -12-



»

(b)Is;u.e 63, Qua1i1y SIar1da1d1 1na1mbent LECs areas: required by the An "to provide

its csunngnztitnrs with $up¢¢D/ quality imereonnedorf, or ro provide to requesting canicrs "superior

quality access no network danes on demand," Iowa Utilities Board_ 120 F.3d Ar 812-13 .

Accordingly, tic connect need not require more off S WEST than the Act requires.

We have reviewed each issue naiscd by U S WEST in its Petition for Review. The

~d5==w==u mm dadiirzzionswe m=1:= m ans Order an consistast we am requjranems of the Act.

Tbzisaxeszharwedid uotdisiauss araheraredeuamined bathe Canunuislsionto be pram-ly resolved

by the axiainution process. .

B. ISSUES RAISED ziurars PETHTON FOR ozvmw .
1. Cam and run Issue. .

The End four issues idenxiisd in AT&:Tx Petition rrhb: to costs and taxes. AT&:T

¢=w&=|Ids(I)theCommi=sioa ahntdnivaczneiuadjznunnentothewholesalexuz, (2)u:=3 adjunnneuu

¢hnul&bemadetntheq:puuv\:dmsz:af1oaplmbonding, loop unloldimg and bop conditioning, (3)

:ham um camminien stiawa ulopt AT&T's collocdon ems, ma (4) du: um Commission nmuxd

not adopt the approved ms Ind price! for the entire three-year term of the inlavconacction

agemnmu.

Thescis:uaallwuededd~edin&Commnidau's|:\iswof&eF&nmd SceamdOldus,

mdwuazaczpaauadd Wuadjusuneamsshouldbenuadetotheappwvedraohxtinu. nueWa

onlhaeeonmdpdaisslluiseomplagemumdydeliedlndlmg4y,andtheevidmcecoWd
b|ggngu11§wg|pm° ;|qgig||;Qe z|d0|hLdl&\¢Qg|¢g§¢gqg|dbyA1'&'[_ Itisdarin
theFiMa:ndSeccnd Omdus\h8&uikmtzrelxdllbccuideidallthnevidmnopresmedin
nsnh&ug&u=elm1s. 1hCoumuddnmddlhnsmehnndimlgtwudjumamtopoduceahat:

¢n&eilaleofthe1vhclaale&£cu1lnm Arardwnm¢wm==aanam¢lu° n» snnafrhneissus

isiu:amulpau'bl¢udth .thctumsof¢cA4 andweth1sde&\atonnk:adj\:sm~ennrcgu&n~gthe

ruol|1domof¢|ese s .

1 Number Portability Coats.

AI8¢TecmrlcndsthilibhuiitxltiauGttiailtgudingcondlocadnnsforimplemeoting

.mm1:¢9um§igtym,¢*mm,,§,¢¢n,,§th&,Anln4¢,p¢¢»,Numb¢,.p¢,ub51i1V0rd=,_» ATJLT

Patitioa, P- 20. The Frsr Orris' plvvides um U s WEST and Ararat should "track thdr costs of

onnsnno. 27236 -13-
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pfflviding i1n==in11=wwb<='p°11Hb°1i1y until A dcidtivc nucthod far dloca£ng the cost is delermincd."

Fuse 0184, p. 39. It is this allocation solution that AT&T contends is inconsistent with the Act and

FCC mquiremcots bccaruse Ir ' is really not a standard at all." AT&I` Petit ion, p. 20.

As AT&T coocedcs.,  however,  the Second Ondd docs contain a specif ic method for

aNacaxing 1uu.\m.ba- poruhilixy costs--"mppordonmazn according to gas: rever au o f  A T & T  M d

U S WEST, less cahnxgzspaid noo ézercanic r l '  AT&TPdidan_ p.  17,  Second Order,  p.  33.  AT&T

oone t hdes s z l s oo¢w! . oM s appruac has i nm n@wiihth¢numhudsroconlumcnded by zhnFCC.

We bd i c v e  t he  S c c c nd.  Order 's  method of  d locudng number portabi l i t y  cos ts  is

coos is tmr wi th recomnumaddoas o ld : FCC.  The P CC =p°= i i ¢=1- l y  perm i t s  t he  Us e a f gms s

revmwnlesspayznnunstootha' a¥as m l ! l o¢a t o r .  T he  S ec m nd  Ordap rov ddc x dM A T & T wi I I

p a y n n n n n b a p c m b & y c o m | n c o 1 d i n gt o i t s s h a x e d gr o s s x v v m u e gl m p a y m wx s t o  o t h a c a n i e r s

(as  c am pax d  w i t h  ¢e  s am e m eander  o f  U  S  WE S T  rev enues ) ,  A T& T ' s  P o t i on  81  Rn i ew

re c o p i z a a t b a u  wu c h a m ¢t h o d i s p e m u i u e d b y t h e F CC.  S p e d G u I 1 y , p l r a ga p h 1 3 6 o f t h e F @ ' s

J uJ y  2 ,  1996  F z z nk epoN and  O rda ' aod  F \ I r 1hnNo t i c e  e f P ropos d  Rdm | . l dng (CC Dodo

No.  95-116;  RM 8535) dtuMFS I l l inois  plexus  as  one of  those anrmdy inuse1 n!  sud:£¢s  the

F C C ' l aitaiz.  That approach, as dcsaibed in thzFOC Order,  appears to do

aualywimtheubiuztordidhaz;i.e.,to\ppogioncosts aneordilmgtothzgossluvtuucs ofthz

dngc i naunnbc n t and¢h=& ¢ec o l m l pdx n rbwu& v edh t hddu l 1 r i on .

We ind thzt thc S¢con&Oxddsteatmmt d`iniui1n mlm1>a'pout::Hlitymasis

appropx iaxe.  To thzeaux t ,  however,  We¢theSeeood Ordais land=ar, thoComd&on1unakes  i t

e ¢i ¢t h a : z & : c $ h u \ o f c o s t s t h 4 l A T & T i s x ' e q ' u i 1 = d t n p a y f o r U S W E S T s c o s t s t o m n k e i n i n i m

number potability wailabIcinIdahoilitsgussr=vema4 less paymwstootbn canvas, divided

bythemmofhsandUSWEST'.splonxevm:s,1wpay::u4nmstoothaeam rs. .
BalhAT&TmdUSWFSTnoze¢az&eSwondOu'dedoanotsmeeyidtlywhaher

` xh=l rvema¢ba.1exha¢i=zobeusedr¢ahaurafuambapmubi l i symminc ixades inzdsxnereveaum

Footnote380of&cJu1y2,1996FCCOrdald¢¢ssenheissuedthccost.stobcinchxdedwhcd

grossr¢vmzcs¢aveas81eaI1oa¢ionhl§:. 1lla1&ounotexuqlm'\s¢lr t!:em|n1ldm ofg~nss

revenuesmeettwoaizeuia-irmxstbeiunimdto&er¢v\au=s¢maue4inthasmeinvn1v=aand

hm» mindude'mtrnstax=udMm~cuex=vmlcs. iiudhre,a1:comdingto\l1cFCCxequirm~car, the
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AT&T asks daziicati0n of the means m resolve ciixputq over udsdog tariff coudhions

or resuictions. AT&T Petition, p. 52. To: First Order provides Thai tnriffdisputcs will be rcsdvcd

thnoug a'8nnaFidc Request" (BPFL) processxa:hathananADRprooess.

We belicveanADRprne=ss isbctr=r tor=s° lv= disputes over tax8 wnditia1ns Md

: idenmd&¢Mutnluean=g1 4éaWdinch.\dct!xi¢modEcuioo&omthcFirstUrdu.
(b) 1éwu: 17-nm indmnaiadan dnis¢.

AT&T objeas to W :pe N ¢ 8f° '|» "~'~5Er"=h'oflprovisions !4uh§d by the First Order,

diingl.conSidw§M¢:gmndindw c&§onlangngehlnnthapartofthsagement. Tkac

caabqhovvevu,avllidneedWnsqu=§;in4mmiEcdnoprovidonforaspedicdmamszznce,

h1vhi¢cuethegauxlproidoowoul becoahuiledhytheapedic. To»FirnOrderaddresses

&u6ams1~l:e=AT8¢Tnn:5\pl*ovid:addHoma1pro1eaontousetheUSWESTND. AT&ThzS

&eIMu1nl5v¢oflunlldql.)® -to-}@emn¢idh.h1lbichase¢eg¢lwl1&ddmnEntiond!ll$¢

Wul¢.¥pxy_ 0m1A1°&,1'¢9"6wWiiI.!hu,,i¢i&lm!§&&U$1V5§'1'!@l~wm¢hhW&£l

gresw1hlydotosaveeom,itllppxupudnowlssigntnithewuludslcsinvolved. a

Wehaworcviewedaddthe 8|I8e4byAT&T&itsPuE1an&rRzview,1ndhzve

disanssed onwt1\oseisslesanwhidadj1|dnnenmordadicldonahouldbcmadc. Itinhe

Comdssion':.\11ndG1m|\in¢¢lt1H8h&s OrdullldiiplNedisslethvcbeenrunivudbythe

aubiuainnpuoess. Theptiuiclddbalblztoecu=pletelhé 'inda.geemWlndsubmitittnthe

Commisdonpnsua:nuo47 U.S.C. §2$2.(¢).

ORDER

n B 3 y 0 @ & °l¢¢,°f,h¢u§5,m¢,_",,°d;5,4°l-daxige6
hy8sOu.du'orO:iuNo.279$O,en I»lh||uat£oabyuEu1iond&¢pm\edilsuspms|:ant
to Se&on252(b)of the Td-"'1:~\w~\w\i*'|FomsAd. 1hi$O¥da'alsoI8nlvsll1issu§x1isedby

AT&T USVW$I&&P MlfnRMil='V-

nas1sArn~uu.onom1onA1z8rrnA11on. Anypa!¢min!er¢stedhlhisOuda-

may pddam&rlwdndd=Id¢n1HMilltwusy-cue81)d\ysdthelavicedated̀ IHs Ordu.

w'l¢l¢y¢(1)Qgy;¢z pqlnuhup aled&f!HIdh§i¢l5¢I\. m-\l€p°wulY
loss-pddonforxummidudon. seetam-¢c»4=§61-sas.

ORDERNO. 27236 .16- J
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AT8cT anudU S WEST 8ross revenues the an: to bcuscdto ¢:llu11aIethe apponionmcnt ofimzzim

nunnbcr portability costs are the inunsw: and inmrmze revenues gmnrated 'm Idaho.

3. Possible Rcbuudlimg Charge.

AI8cT lug11es thou: pmuvidcn in LbcFirst Ordcrrbzx contwnplaxas an opponuoity for

U SWESTing.hc§xouve"topuroposeforccmbincdswvitchingandloop do,=g?,i¢¢$ asurchnrgc

the! will gurxmute ixcilitics-baled competition" i='im>x=f°pIi=I=- See, Fu-sr Order, p. 14. A T & T

camends thaisuchanxrcbugewbuld ~a¢l.m===== ¢f1u¢Aa-

'I`h=I-'nrsz pad Swami 01442 whichvwse xzprpvxwovd i£OrdaNo. 25070, do up: authorize

1 surcharge for switch andjoop elanenrs. To: axbiirator m=lr=b' indicated the

aircmnsances nnighrt develop were may A prize surcharge could be appropriate. By \pz==*=vi1=~s the

arbitlator's r**or"mr'uhtion tins! U S WEST be a§ord¢d an oppannnizy to dcznnosuUz mc

appz-opxiaeuess ofpxiceuijuaunnentxundea'ceztzindxcunnsunccs,tl1eConuuiss|° nnwu not

i,,d;ming¢pp=uv=x.nf-ny¢p» a§¢;a3u=mu» m° t=\=u=4=» rs=- Anc¢udingly,wcdonnti:u» d that|ny

uijusoo=a:mus¢b¢1naA¢r=gndingd:is issue.

4. Operating Support System Devdopmeut and Implcmumtinn Casts..

A! page31-32 unfits Pairing AT&T address m issue daring to costs liar developing

and impkmenziog an operational suppaxt system (ass). An OSS is a computer qzpiczxion that

providesgat:wa9s&:reuum4:dtorI.£C¢tz>aacess'wi:aunecessuyUSWE5T'scomputerq>ua1dang

aysteaus. AT&Tculn1ends tha1th=ag'eem:nuhould odyaddresx OSS dcvdopnrmzt cons 6:r the

and nqueszs that "̀ N beJunadedear that Ody the Idaho proportional share of the

xotalgzgvnydevdopnuznrl costs. 4 _§¢¢¢q5id¢fgdinthi,gll'bi1~l~;£¢ggg"¢gnug5L° ` AT&cTPdiiion,

p. 31.

We agree Tina! this point an benet from du*4*n'¥r° Tb: lg~ ¢n: betweaz

U SWESTandAT&T,ovewizichthisComminianhnsjuuisdiction,xdnxntoscrviceswithin

Idaho. Aseomdiogly,itistpp1'op:iatethnttheOSSconscavuedbyrhclgxtunzntueli~mitedto

ldnho-spediceostamdtotheldahop1~opmdans¢t:IMneofn@cm1costs. '11xeagrc lLihaWd

8pd&thattl\eecumnp gax1ief'|te¢pou:ibili1y&OSSdsvdopwuamaadi@lm=wa2ioncosts

islinnicedwtimeldahnprcponionueeoszx. . .

s. Other lssues. .
(1) Issue Z9--use ofADRpuocess rzmher that BAR process.

oxnsxuwo. 27236 -l$~
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DONE by Order of the Idaho Public Utilities Commission 3.1 Boise, Idaho this / <- ../

day oflDa:<:mbcr 1997.

f f  r  Xx
ENNIS s. .  r n s s m z r r r

1

8.4,¢.4n{. I--r. .~~
, R A L P H n E 1 , s on , cor~u~ass1ortER

mA1.s1uH. SMITH. €0!\8&5$I0N3_. {

% ; m . 7 ,  I .
Myn:aJ.Wafl=rs
CcmnnuisdonSecr:tar}'

v1.l1o,~usvv.~:.»6-1s.w

CRDBRNO. 2.7236 -17-
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ATTACHMENT (;

BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

nu

Q

* *

In the matter of AT&T Communications of the
Southveatz, In<:.'s Petition for Second Compulsory
Arbitration Pursuant to section 2S2 (b) of the
Telecommunication: Acc of 1996 to Establish an
Interconnection Agreement vi_th southwestern Bell
Telephone Company.

I
J
)
I
)
)
)

Case No . Tr-99-115

I ll """"l -

REPORT AND ORDER
r "- 111-9rr \ -un- "1"'1.

Issue Date: December 23, 1997

Effective Date: January 2, 1999
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The Special Master points out: that those standards are anticipated

to be finalized shortly and that AT&T's proposed language allows for an

inte:'m method to transmit the necessary data so that service i s not

delayed. The Special master ;ecoxnmends adoption or AT&T's proposed

language 1 1

In its Ncmncxobcr 26 response, SWBT argues than OBE has defined the

order'ng requirements for some UNES, such as loop and port, and that it

should not be required to expend resources on interim solunicns that are

specific to AT&T that are not contained in the finalized industry .s\:a_o.datds

set out by OBE.

The Commission finds that AT&T's proposed language would only

require SWBT to use industry guidelines when they are available, and that

AliT's proposed language should be adopted.

c. Group IV Issues - UNE PARITY

-Issue 1 (Parity: Overview) and Issue 2 (Ordering, Provisioning, and
Maintenance Access to Information)

These issues require the Commission to determine how the parity

standards in the existing interconnection agreement and in the Act apply

to anis C For both issues, the special master recommends than AT&T's

proposed language be adopted( Under Issue 1, the parties dispute uhochez-

SWBT can charge separately ro: each crnrs ordered by Amer, even when such

UI~IEs are to be used in combination, and whether SWBT is red-uireci to in¢¢c

performance quality standards for combinations or platforms of elements.

Dnder Issue 2, the parties dispute vhother $W8T` must provide AT&T

information concerning dispatch and due date requirements when it provides

other pre-sex-vice ordering information for unbundled elements ordered in

combination.

.ft$§im
\
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According tO Rh: special Master. the issues in dispute concern

parity for USE; when used in combination, and AT&T's proposed language is

consistent with the Act. The Special master asserts that without P&rity

standards applied to UNEs used in combination, AT&T cannot be guaranteed

noodiseriminatory access and comparable performance and quality. The

Special Master points to relevant Federal communications Commission (FCC)

rules, the Act, and the recent decision of the United States Court of

Appeals for the Eighth Circuit in Iowa Utilities Ba. FCC, 120 F.3d 753

(Sth cir. 1997) (hereinafter Iowa Utilities Ba. ) . as well as specific

contract language in the approved interconnection agreement between swam

and A'&T as support. With regard to Issue 2, the Special Haste: states

that dispatch and due date functionality must be included with ONE ordering

and provisioning terms or there will be no parity between 5wBT's services

aDd AT&T's.

4*.§! SWBT'a November 26 response to the Special Haatzer objected no hi:

recoxuruendation on Issue 1 because the lac-ra u t i l i t i es  Ba.  court  has det idcd

that uses must be combined by CLEC5, not ILECS. SWBT argues further that,

even it it were required to combine USE: for Arri . the service being

provided for AT&T customer: would non be "equivalent" because UNE.-= ar not

equivalent t.o any SWBT Se;-vice. SWBT :caches this conclusion because "UNE:

are provide on an unbundled basis and only to c:Lzc=." SWBT opposes any

performance parameterS that differ from those specified in Attachment 17

at Thu existing agreement for individual UsEs. AT&T's response does not

add to its prior fi l ings. However, the C o m m i s s i o n  n o t e s  a n  i t s  o w n  t h a t

AT&T's proposed language explicitly limit: performance standard: to these

already set forth in Attachment 17. .

18
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with regard to dispatch and due date requirements, SUB? argues

that standard intervals for AT&T to obtain access to this infcrmatiorx are

already set forth i n Attachment 17. SWBT alleges that, while resold
r

l

services are subject to dispatch.and due date requirements. UsEs are Not

and so there i s no reason to establish Nov dispatch and due data access

processes when UNES oz-¢ ordered in  combinat ion- SWBT does not cite any

ATRT has not rnapondsd to the Special

!'ias'cer ' s recommendation on Issue 2, -but the Commission notes that AT&T's

proposed language for  resolving Issue l would preserve the standard:  set

for th in  Attachment 17 . This should alfoviate SWBT's cocoons about new

l e g a l  a u t h o r i t y  f o r  i t s  p o s i t i o n .

s tandards .

The Commission notes first that: S 251(c) (3) of the Act states that

ILECS 'have :

[t]he duty to provide, t o any rcqucse ing
telecommunications ca r r i e r f o r the p rov i s i on o f n
te lecommunicat ions serv ice,  nondiscr iminatory access to
fretwork element: on an unbundled basis at any technical ly
f eas i b l e  po i n t  on  ra t es ,  t e rms ,  and  cond i t i on s  t ha t  a re
ju s t , reasonable, Ono nondi scr iminatory  in  accordance
wi th  the forms and condi t i ons  of  the  agreement  and the
requirements or t h i s sec t i on and sec t i on 252. An
incumbent l o c a l exchange ca r r i e r sha l l provide such
unbundled network elements i n a manner that a l l ows
request ing carr ier:  to combine such e lements in  order  to
provide such telecommunicat ions service.

l» *.#'

s 2S1(c) (3).

5 251(c) (3) ct the Act require the ILEC to prcvida UNEs in a uandiscrimina-

47 0.S.C. Both the Iowa Ut i l i t ies Ba. dec$_s'on and

Tory manner that permits the CLEC no combine the elements as it sees fit.-

They do not go so far as to require the CLEC to purchase tINEs separately

and then recombine. them, at the time of the order. if the ILEC already uses

the elements specified by the CLEC in the same combination :hat :he CLEC

requests. SUB? has not pointed to any provision requiring disassembly and
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then reasssxnbly of id=nti\:a1 service, and nothing in.AT&T's 1311911398

attempts to force SWBT to combine elements for AT&T.

Moreover, Section 2.1 of Attachment CINE (Attachment 6) Mr the

a p p r o v e d  s w f / A r n  i h t c r c o n n s c t i o n  a g r e e m e n t  s t a t ¢:  :

S W B T  w i l l  p e r m i t  A T G T  t o  d e s i g n a t e  a n y  p o i n t  a t  w h i c h  i t
w i s h e s ` to c o n n ec t  .  A T & T ' : a f a c i l i t i e s o r f a c i l i t i e s
provided by a third..-party on behalf of AT&T with-~sws'r's
N e t w o r k  o f  a c c e s s  t o  u n b u n d l e d  N e t w o r k  E l e m e n t s  - f o r  t h e
p r o v i s i o n  b y  A T & T  o f  a  T e l e c o m m u n i c a t i o n s  S e r v i c e . I f
the point designated by AT&'r is technically feasible,
SWBT will make the requested connection.

Additionally section 2.4 of Attachment UNE of the approved swBT/A1':'r

interconnection agreement states :

S W B T  w i l l  p r o v i d e  A T & T  a c c e s s t o  t h e  u n b u n d l e d  N e t v o r k
Elements provided for in this Attachment, including
c o m b i n a t i o n s  o f  N e t w o r k  E l e m e n t s ,  w i t h o u t  r e s t r i c t i o n .

F i n a l l y .  S e c t i o n 2 . 8  c t  A t t a c h m e n t  U S E  o f  t h e  a g r e e m e n t  s t a t e s  t h a t :

E x c e p t  u p o n  r e q u e s t . S W B T  v i a l n o t s e p a r a t e
network elements that SWBT currently combines .

r e q u e s t e d

The Commission finds chat 5W81" s proposed 1anguag¢ i s cont:ary to

agreed-upon and approved language.

The Commission finds that AT&T's proposed language on Issue 1

iruplcnacnts the prior agreement of the parties and should b¢ adopted.

addition, the Commission finds that it should adopt the language proposed

I n

by A'IsT for raaolution of Issue 2 in order to ensure ems parity. If ATET

doe: not have dispatch and due dat'.¢  r=quira1nants available to Ir. as with

other pr:-:crvice ordering information, ATa'r cannot provide service to its

customers that is equivalent to swoT's.

20
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Issue 3 (Interconnected and Functional Network Elements), Issue 4 (Service
DisrUption With IDLC), Issue 7 (Automated Testing), Issue 10 (Automated
Testing Through EBI), Issue Iamb (Input-Output Port) anc'8 Issue 16

(CombiningElements)

For all six o f these issues, the Commission must; address the

extent of SWBT's obligation to provide combined UNEs. Issue 3 involves

SWBT's ability to: disconnect elements that. are ordered in combination by

AT&T when those elements are already interconnected and functional at: the

time of the coder. Issue 4 addresses whether SWBT may interrupt service

to rearrange: loop f abilities on working service served by Integrated

Digital Loop carrier (IDLEC) technology when Amer orders the loop and

switch port in combxnacion. Issue 7 addresses whether SWBT must provide

automated loop testing through the local switch rather than install a loop

test: point. when AT&T utilizes a SWBT unbundled local loop and SWBT

unbundled switch port in combination. Under Issue lo, the dispute is over
*z,_~

AT&T's right: Lo initiate and receive test results through EBI, and under

Issue 14b, the parties dispute AT&T's right to have access co Input/output

ports ac locations other than in AT&T's collocation space. Issue 16 is

whether the agreement should provide for SWBT to combine those elements

that are not interconnected in the SWBT network at the time of AT&T's

order 1

For all of these issues, the Special Master recommends adoption

of AT&T's proposed language because SWBT has .already agreed not to separate

requested network elements that SWBT currently .combines. referring to

Sections 2.1, 2.4 and 2.8 of Attachment UNE (Attachment 6) . Moreover, the

Special Master states that Issues 3 and 4 involve functions included within

the full functionality of the switching element already purchased by AT&T.

If there is to be parity, SWBT must provide the functions requested by ANT
\

f
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2 i n the manner that it provides such functions t o  i t se l f . Par i ty  i s

required for the reasons set for Rh under Issues 1 and 2, above.

The Commission finds that SWBT is bound by this contractual

language because the Eighth Circuit's recent ruling in Iowa U£ .fl1ci¢ .s Ba.

has not made SwB'r's and AT&T's contract .provisions i l legal . The decision

simply vacated FCC rules which required that ILBCs combine elements: it did

not prevent ILEa tram volunteering to combine such elements. Also, the

Commission concurs with the special Ha:ter's reasoning on Issues 3 and 4

related to parity. The Commission finds that AT&T's proposed language
U

should be adopted for Issues 3, 4, 7, 10, 14b and 16.

Issue 14c (Switch Capability)

This issue involves the information swB'r should be required to

provide to AT&T concerning the features, functions and capabilities of each

end office. The difference between the par ties is primarily over AT&T's

access t o information concerning the ident ity o f the specific programs

installed, rather trial just information concerning the capabilities of the

network.

The Special Master recommends adoption of SWBT' s language because

AT&T's proposed 1anguaq¢ may require SWBT to provide i t s competitors wt Rh

proprietary business information . SWBT's proposed language would provide

AT&T with adequate information to'operate effectively. The Commission has

reviewed the language proposed by both parties and their arguments in

support and agrees that SWBT's proposed language should be adopted.

. Issue 14d (Expedited Special Request Process)

This issue is limited t o a determination of the amount of time

that SWBT should have to respond to an expedited special request made by



ATTACHMENT 7

4

BEFORE

THE PUBLIC UTiLI'I'1ES CGMMISSION OF OHIO

In the Matter of the Review of Amesitedx
Onida Economic Costs for Interconnection,
Unbundled Network Elements. and Raciprcv
cal Compensation for Transport and Tenni-
nation of Lad Telecommunications Traffic.

)
)
I
)
1

Case No. 96-922-TP-UNC

SECQNQ 'ENTRY ON REEd-ARiNC~

The Cnuunission finds:

(1)

Zions loaf serve guidelines Sgt forth in Casa No. S5~845-TP-

On .ltmi 18. 1887. the Commission issued an Opinion and
Order addressing in detail the race! element long run incre-
mental cost (TELRIC) studiessuhmitted by Antedtech Ohio
(Ameritech) in this matter. These TBLRIC studiesvere ln-
eended m esceblish the rates for unbended network elements
which Amedceeh proposes to chargecezznpetitors for
slonlng unbundled network dements he required but e Tele-
eomxnunications Act of 1998 (1998 Aa)1 :and this Commu-

COI (845 Guidelines).

(2) On Sapzember 18. 1991, the Commission issued an Entry on
Rehearing modifying and cladding. to the limited extant
addressed therein. the June 19. 1987 Opinion and Order.

(3) Qr October 20. 1991. applications for rehearing! the Com-
missicn's September 18. 1897 Barry on Reheating ware timely
tiled by Ameritech. AT&T Gommunications of Ohio (AMT).
and MCI Telecommunications Corporation (MCB pursuant
to Section 490310. Revised Codi. and Rule 4901-145. Ohio
Administrative Code. Memoranda contra the applications for
nhudng were amedy tiled by Amodtoah and Jointly by
AT8¢T MidMCI. .

(4) In their joint nppMtion for rehexdng. AT8¢T and MCI :voe
tone the Commission erred lo its Septsmhor 18. 1891 Envy on
Rehearing :oncoming the application of Thu 20 percent reduc-
tion in shared casa. AT&T and MCI allqe that, other than
adopt their poseidon and reduce the shamed- cost percentage 4

l
2

Codlhod u 47 U.S.C. 151 •c Ag.
Caxulsxem wxdz duh' uriUr pfacttcu In this uuzrcr. AT&T sad M G subowrnd a lam! applluuon tar
rchculng.

I

¢
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95-922-TP~UNC .2-

ongiml ly  proposed by  Muner i éech by  to  percent.  the Commis-
s ion  p redomina te ly  adopted  the  Amer i tech  recommendat ion
for traatrnonr of shared cos ! !  wh ich  re l ies  upon unsx ipponed
demand forecasts . The Comnu.ss1on' .1 ru l ing is . according to
AT8zT and MCI, agains t the weight of the ev idence presented
at the hear ing. -

(5) R e h e a t i n g  o n  th i s  i s s u e  u  d e n i e d .  T h e  C o mmi s s i o n  fu l l y
cons idered the ev idence of recon! in  meld ing the c lax iHcatlon
of shared cos ts  sec  for th  m our  September  18, 1997 Bnxry  on
Reheering- We hav e  c ons ls een rbv  no ted  tha t  Amer i tec h !
proposed methodology far  a l locat ing shared Costa was a tee-
soneble  s tar t ing pa lm; however .  we a lso shade Uzconcems
:deed  ba the  i n te r v ene r s  l i n t l ud ing  AT8¢T .  and  MC T)  w i th
par t icu la r  Inpu ts  in to  the  shared  cos t  ca lcu la t ion .  In  fac t .  we
epec i f lce l ly  pa in ted  to  the  ln lu l 'Bdent  ev idence  in  the  record
suppor t ing Amer i tech's  demand forecasts  es one of the just i f i -
cations for  reducing the pool of recoverable shared costs by 20
percent. Therefore, coanuasy to  the pos i t ion expressed by
AT8¢T end MCI, we d id ceculder  the lack  of ev idence suppor t-
ing the demand foreceszs  when reec ie ing a deels lon on the
issue of shared costs. e

s

1997  En t r y  on  Rehear ing  tha t  adop t ing  AT&T
tha t  the

Lr  was  a lso  no t  unreasonab le  fo r  us  to  acknowledge in  the
September 18.
and MCI8 pos i t ion  on shared Cos ta  recovery  lwne ly -
20 percent reducion should have been mede to the percentage
mark - tsp  wh ich  resu l ted  f rom the  app l l ce t iono f  the  shared
oats  to  the ex tended TELRIC¢ proposed by  Amer i tech)  would
amoun t  c o  a  doub le  r educ t ion  i n  the  amoun t  o f  r ec ov e r ab le
s h a r e d  u s u  I t  i s  u n d i s p u t e d  b y  A T 8 ¢' l '  a n d  M C I  t h a t  t h e
overa l l  e f fec t  o f  the  Commles lenk  June 19.  1987 Opin ion  and
Order  es  modi f ied on reheating ac tual ly  reduced the TZELRIC
pr ic es  p ropos ed  by  Amer i tec h .  Thus .  I t  i s  c lea r  dm ins e r t ing
the  lower  TELRIC pr ices  in to  a  ehered  con  ca lcu la t ion  mu l t i -
pl ied by  e  percentage mark-up reduced by  to  percent (as  pro-
posed by AT8¢T and MCI)  would resume in an unjusti f ied eddi-
t i ona l  r educ t i on  i n  Amen ted l ' e  r ec ov e r ab le  j o in t  c os ts .On
the  o the r  hand .  pe rn t l t t l ng  Amer i tec h  to  r ec ov e ry  the  And re
poo l  o f  j o in t  c a r ts  ( as  r educ ed  by  20  pa r en t  to  r e f l ec t  the
legitimate concerns expressed by the interveners regarding the
lack  o f  cv ldence suppor t ing  par t icu la r  l te rnsproposed to  be
recovered)  does not resul t  In  an Ltq lus t l f led addi t ional  reduce
son Sn Amedtec l ra  recoverab le  jo in t  cos ts .  For  these recoNs.
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(6)

Regard ing  comb ina t ions .  the  Comnxn isdon  found  tha t  the
obugedon so conduct and produce cost s tudltes regarding cer-
r a in  Newark  e lemen t  comb ina t ions .  ag reed  to  by  Amer i tech
a s  p a r t  o f  a n  An n ' s  l e n g th  n e g o t i a t i o n  w i th  AT 8 ¢ T  Md M C I
and Utcerporated in to  the par t ies '  reaper t lve  in terconnec t ion
a r rangemen ts .  was  va l id  and  en fo fceeh le l  The  E igh th  Ck -
c u1 t ' a  O r de r  an  R ehee r hng  no r w d ths tandng .  Amer i tec h ' s
a g r e e m e n t .  t ! i n o u g h . t h e  g r  a n d  o n e  o p e n  a r m ' s  l e n g t h
negot ig t lon  p rocas .  es tab l ishes  m independent  bas is  upon
w h i c h  t o  e n f o r c e  t h e terms o f  t h e  g n t a c u n n e c t t e n
ar rangements . ,  is  negot ia ted,  and to  fpqukq thecompeny  to

.  P r o v i d e  T E L R I C  s t u d i e s  f o r  c e r t a i n  x m b u n d i e d  n e t w o r k
comb ina t ions .  In  so  do ing .  we  a re  en fo rc ing  the  te rms  o f  the

Armed¢ech 's  app l i ca t ion  fo r  :shear ing  concern ing umm
unbund led  nacwozk  eomb inadons  i t  ag reed  to  p rov - tdn  to
AT&T and  MC I  iN  the i r  teqaec t i v e  i n te r c onnec t ion  ag r ee -
ments as well u the cancnllarion auf further proceeding: on the
Issue of sound/common transport is denied

Amer i tech  a rgues  in  i ts  app l i ca t ion  ac :  rehear ing  tha t  the
Eighth C ircu i t  Cour t  o f  Appeals  [Eighth C ircu i t) .  in  a  Order  on
Roman:- ing issued October 14, 1997, coaduslvely determined
:her  Sec t ion 25 l (c ) (3)  o f  the 1996 Ac t does  nor  ob l igate  an
inwnrben l  load exc lude car r ie r  CLEC) ,  such as  Amer i tech. to
permi t  a  compet i t i ve  loca l  se rv lee  p rov ider  to  purchase  m
assembled  p la t fo rm o f  eomblned e lements ln  o rder  to  o f fe r
competi t ive cs lecommunlcetlonr ee:-v1oeo.° Rather ,
Amer i tech  avers .  the  Eigh th  Guns :  was  dear  cho:  an  ELEC
mu s t  p r o v i d e  a c c e s s  c o  th e  n e tw o r k  e l e me n t  o n l y  o n  a n
unbtxndled (as  opposed to  a combined)  bests . Consequently .
Amer i tech main ta ins  that  the  September  18.  1987 Entry  on
R e h e a t i n g  mu s t  Bo  mo d t f l e d l n  tw o  n e s p e c n  N a me l y ,  t h e
Comz n les lon  s hou ld  e l im ina te  A !ue r1 . te¢h ' s  ob l iga t ion  to
per form cos t s tud ies  for  combinat ions  of two or  more u.nbun~
d ie d  n e tw o r k  d e me n ts .  A l s o .  b l  C o mmis s io n  s h o u ld  c a n c e l
the fur ther  proceedings  in tended to  inves t igate  whether  or  to
w ha t  ex ten t  Amedr ec h  mus t  p r ov ide  ' c ommon  t r ans po r t '  as
requested by  e number  of competi t ive low serv ice prov iders

the  jo in t  app l i c a t ion  fo r  r eheadpgs ubnu t ted  by  AT&T and
MCI must be denied.

J Ia we Uuuues Board v. PC9444 95-3321. he al.. Order on human for HermaNn; 40¢:9b¢: m. Lam.
The Commission approved AT&T's Uicnccanecrlon agreement Ia Cue No. 945-152-TP-A28 and MCP: in
Case Na. se4¢a~1r-Ana on February to, ISS7,-md May 22. 1991. respeWvvdy.
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interconnection arrangement to which Ameritech agreed. in
making this decision. we etldrzn our previous position that we
are not passing lodgment on the manner tn which Arnericech
proposes ro price the network element combinations it agreed
of provide as part of the interconnection agreements.. Rather.
without an. actual cost study, with supporting documentation.
we have no way of knowing whether thqxdces Ameritech
proposes to charge AT&T endMCI for trundled network
element combinations are reasonable. Ir should also be noted
cho! the Eighth Citjcuifs October 14. 1997 Order on Releearing
i s not at all clear regarding gem decision-making. The

decision centered on the FCC21 authority under fedexsl law
relative co the steteSuxd did not address statnctlon under
'federal lxwlot :cue 'action under state laW»  We need not reach
this issue Ar this time since our local guidelines. for the
prent. eppceu- to be generally similar m the Eighth Cu-cuu's
decision on combinations. We will continue to examine this
issue in the future as it is present to us.

r

Ameritech's request for a cancellation d the ihdher procood~
in Ra tnvesdgaze zheisaue of shared/cornmon transport is
likewise denied. As noted in the September 181 1997 Entry on
Rehearing. the issue of shred/commonuranspmt is highly
complex and has engendered significant dobare. Conflicting
decision: being rendered by the Federal Communications
Commission (FCC) Ann! the Eighth Circuit Court oikppeals
further complicates this manner. Ir la clear. however. that the
FCC. when faced with a similar argument as that made no this
Commission by Ameritech, rojeered rrreritochkcnntention
and found shared transport to be an unbundled network
element' Thus. at a minimum. Ameritech mos: submit for
our review and approval a TELRIC study on the unhandled
network element of shared tranrpon as defined by the FCC.
The Rlfhch Circuit! Oaober 14, 1887 Orrin on Roheadng.
which archer ¢kdfied the issue of combinations. only rein-
forces our earlier derermlnadon that shared/common trans-
pore be zubjecr ro a further Inquiry designed to .son out pre-
dsely what Ameritech? obligations an on the issue. For all
the foregoing reasons, Ameritech's October 20.1397 applica-
tion for rehearing is emeried. .

s Ameduch dhdnguisha 'manon tampon' £=uzn 'shod
Amedtech. represents beak network conuecdwq and. as such. u a mnspon service as eamparad to
:Maud uztupon \Vh!ch is | network cicmlnt. Carman uanspore ts. Ameritech nxalnzahu. thus
inezulcxbly 1nLer1win¢d.u-ith ;wm¢hing. .

Nmuspo:t*.~ The lame, according Ra
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ATTACHMENT 8

ORDER NO- 8.8-uzl
ENTERED JAN 0 9 1998

BEFORE THE PU8LIC UTILITY COMMISSION
OF OREGON

MLRB 3
ARB 6

In the Matter of the Petition ofAT&T
Ccnmmznuicatious of the Pzscitic Narrthwcsl.
Inc.. :Tor Arbitration afluuarccmnscxion Raxss,
Tams, and Conditions Punslmnx rn 47 U.S.C.
Sec. 252(b) of the Telecommunications Act o f
1996. (Ash 3)

)
>
)
)
J
)

ORDER
In the Matte: of the Petition oflMcI Metro
Access Txansmisdon Services. Inc.. far
Arbiumicn of Interconnection Xaxes. Turns,
maConditions Pursuant in 47 L'.S.C.
Sec. 7_$2(h) of the Telecommunications Act of
1996. (Ann al

)
)
J
)
)
)

DISPOSITION: PETITION Raman

On September 5. 1997, the Public Utility Commission afOngon (Commission)
issued Coder No. 97-341 in this consolidated proceeding. Order 9?-34l qlpmved
onccunsd intcrconnedna agreements bctwuen AT&T Comnamoieaxiona of the Pacific
Nozthwtst. Inc. (AT8¢T) and U S WEST Comnnunnicadons, Inc. (USWC). ad between
MCI Metro Aeeeu Tnanmsuxisatoo Scxviaes, Inc. (MG) and uswc Gvinrly "the
Air¢====¢:=:="J. . .

'¢es. USWC claims
that Tb: Agreements approves in thin:-===° ==5in:

Accordingly, in aslcs the Commission so convene a t°r°==¢di==s no : d o r m

\

on Oczuha 27, 1997, USWC filed a petition requesting the: the Commission
n=fomtheAgxuan:num camfoxmwizhaneccntxulingsdthe United Sines Caurrd
Appeals far the Eighth Circuit in Iowa Urilizia8oar=dv.Falderal Commzazicaxianx
Commission, 120 F34753 cs" Cir.; 19973, modified, No. 96-3321, .u °1>~. ¢o¢=»b¢= 14.
1997). A.¢cc:dilnlg to uswc, the Eighth Circuit held that inlatnnncctinu agxeancots
arbitrate!! under the Telecomxnaxnicdious Ac! of 1996 (Act) may our :equine inlr:.u1:nbcat
local urahaogccanicrs (ILEa)io(a.)x¢l:aandl:uI\b\:mlded'e1=l!l=ll!s¢ (Y9)P*¢v\'del
comhixnaxiaa of unbundled elements :in eqaase to a 5mizliadservice(¢.g.. retail fin rare
business ===vi¢=J; or (c) pznvidc unhandleddemcnms ofaaviczs 8188 hlwe quality
standards diffaean from Lhoseusedby the ILECfor tiasairownsavl

contain all nfthfae ixnpaznisdbk
requixenwnu. . -
and revise the Agreements. Pending the outcome: of such preceding_ USWC fiuthm

. ME13 E B W E 8,



68- ORDER no. as-021
u7/78

requests [1181 the Couunission s y cnforccfncnt of conITa::r provisions p¢11airu'ng to
rcbundling.' -

OnNovcmbar 13,1997, AT&.T and -MCI Hind reap-oascs in oppositionto
USWC's petition, Respondents argue; infer alia, thatUSWCls petition is prnmamrc and
pruccdusally improper;

The Caxnmissian lstw that USWC's petition is premature. Section 19.5 com;
Agreements provides, 'm pan: _. .

Inthe =v¢x1r that anyfnal and ro appealable Iegislarive, regulatorgg judicial or
other legal action materially momanynumraial mumsof:his Agrceanazt, or 111:
abbi:yofCLEC or ILECxopa£nxnn 1rnrmazarial eaxusofrhis Agreqquaum CLEC
crILE may, cm&&qrGO) days' wtiuenno¢lice(de1ivv:l:d not laxurrlnan thirty
(30)4198 following Rh: date on which snack: action has become legally binding and
haxodmcrwismbaaoanrxeinal amdnonappealanbk) requIr¢\'.l:ltsuci\\¢tIxu be
xeucgomiatcfl. and the Parties shall xcacgotiate in good faith such mutually
acceptable ow :nuns as may be requhtad. (Emphasis added).

Sedan 19.5 requircslhaxmyjudicinladonwhiehmatcdally a&crsaoymamerid
tumoftheAg|eenautmustbe 84)andnan1lppeahbkbdcue.dxepa:deuadarukew
|mndify&e A9eun~uxs. AsMC1 obse:vcs.d1ispun~risionisde:ignedsopwcvidea
adalypmcm fad»uM\gMWMhw maeauindaencaammuesed implezmcndng dm
As. --4~.,;v

'Ih=Ei;h1.bCi1:tl:itdedsionstegald°mgs:!viGeqllilityln4lal:esst¢>unbundlI=d
d m ¢ d n m a m m u n n a i | 1  m s M M A g ~ w u m a  B o t h A T Q . T a n d . M C I h l : v c
aot i6edd1¢Ccm:n iduud\ l t \11eyhavetppe l led th :EighthGluu i tda=is inns \n the
unimasm=¢s»4¢1==n.=c°\uL' ' I\ll!bdngthe¢lal.1h¢j\1di¢I5llltt illllilt liedllponby
USVlCuqaomting landnnn:4pu\ l ;b le¢udiu l=quaaumudihr  theta===l==w¢=in
s w a l e . .

1'hecamnuisdenE:nni:Mmtbepddoznstnuldbedcaid&rWet¢lsons swIM
above. I: is umnrecesmyto considerxhex=:uzio&g azgwzunes advanced by the pares.

K

'uswc»1»m=ulnanuu==»p=1====»=aw=au¢~¢»z..u=»r»===.mcxwnsml1=que=uswcm~e~ma=
aabwndldehnnauorplmrideammbiaxaxiosIdeIelu~nfsM=n¢q1nmxa_l&11shedservice. Aldmugh
USWC I=jeded¢nsem6m.i¢aoces&wLl4C!busoug}umcunulry6ne$inmnthn'j\Ii:l4icdou
h¢caxuedUSwC*lldilsa1t¢pmemluxbuadldandas. luviewofdsen¢i¢=uul-ues.USWCrequ¢¢u
ulu»¢:l\eCe.=ma=|ian aunyafamnaueWsclarmuaau.

'Wseaaeumgarsafg iaclud¢:di.n&¢¢Mci¢| fief Mis pmaeeding. '!3e Cazon»iuionu\ksoM:ial
andceahheea dneumcua p1usu1mmOAR868-014-00SO(lXc).
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ORDER no. 98-021

ORDER

IT IS DRDERED that the pczidon 51cd by USWC on October 27, 1997, is denied

M84c.cntaed,and ¢ff=¢uv¢ JAN 0 9 1988

4@4P 4
Commissioner

4~

Joan H.
Commissione-

requsz for reheaxingor rccooaiduudonmuszbeMedwirhth=Commiasioo wiwsn 60 days
at the ant: of  scrv icc
0AR¥60-014-0095. A ¢apyoflnyxuch1'equ:stmust° dsobcservedcneachpanymthe
4==*°¢===dins== p:ovidedbyoAR860-013-007D(2). Apanymny lppcalthis ordcrtaaeoun
plnsuamuORS 7s6.sao.

A party re request rehearing or reconsideration of this order pursuant to ORS 7.56.$61_ A

of this order. The tequcstmuncoznply wirh thc raquiyamgngin

-=--wa
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